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PREFACE 


T he design of this book is to direct students to the 
evolution of ro nj^t.if.ntiQnal from the time 

of the declared polic} of Henry I. towards his subjects to 
the present day. Its broader purpose is stated m detail in 
the Introduction, but a few bnef words of explanation and 
acknowledgments of criticism and assistance give occasion 
for this Preface 

The following chapters are the result of informal lectuics 
given before my cl.isses at the State Normal School in Lowell, 
Massachusetts, where we have for several years followed a 
course of study in Constitutional History (as given in the 
Outlines m tlic Appendix of this volume). In preparing stu- 
dents for the profession of public school teaching, I have 
deemed it wise to impress them with the underlying prm- 
ciples of citi/enship and gov’emment, and to prove to them 
that the love of liberty is a noble inheritance of the past 
In the special study of these written bulwarks of our 
freedom mj aim has been to further the interest in original 
documents by i ompanng the details of the different articles, 
by <hscussiiig their bearing, by pointing out tlie development 
of tonstitutioiicil history, and by noting the evoli tion of one 
document of liberty from the preceding one The book 
makes no pretensions to exhaustive exposition, either of the 
documents discussed or of the critical material cited It 
IS meant as an aid to teacher and pupil whose time for his- 
torical research is limited, and it is but suggestive of the 
possibilities of fuither intensive study 
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The outline on Constitutional History has served its pur- 
pose with my own classes, and in the ninth grade of our 
grammar department of the Practice School it is used as the 
basis for more detailed work. The fact that a large majority 
of the pupils who are to be benehted by public instruction 
finish their technical education with the last year in the 
grammar schools makes it imperative that a course in Ameri- 
can institutions and pohtics be presented which shall make 
intelligible to them the gieat lace movement of which they 
are an integral part. 

At the same time that I offer this work to my fellows in 
the profession, I beg to acknowledge my gratitude to those 
friends who have assisted me "with aid, advice, and criticism. 
Professor Albert Bushnell Hart, of Harvard University, 
Cambridge, and Judge Samuel P. Hadley, of Lowell, Mass , 
have guided me materially in my research for contempora- 
neous and latter-day comments. Mr Henry A Clapp, of the 
Supreme Court of Massachusetts, has given most generously 
of his time in making tianslations from certain Latm texts. 
The Hon. James O Lyford, naval officer of customs, Boston, 
Mass , has added to the varied suggestions and services of 
years by following the work of the outline with critical 
interest. T am indebted to the Librarians of the Hansard 
Library, Massachusetts State Library, and the Lowell City 
Library for their courteous hberality in the use of books. 

I take this opportunity to thank the various authors and 
publishers of copyright works from which material has been 
drawn, for permission to reprint the passages desired. The 
full titles of these works, with publishers’ names, are given 
in Appendix U at the end of this volume. 

MABEL HILL. 


IiOw ELI.. M A88 , November, 1 900 



INTRODUCTION 


T hat history is based on sources no longer needs asser- 
tion ; tliat the public state papers of the nation are 
among the most important sources for an understanding of the 
true spirit of past times has been a familiar truth since Dr. 
Stubbs put forth his immortal volume of Select Charters; no 
careful student and no thoughtful teacher any longer attempts 
to investigate or to present history without reading and think- 
ing about the constitutional sources. Dr. Stubbs, however, 
was one of the men most aware that a document does not ex- 
plain itself ; it was his practice in his classes to expound and 
criticise his own charters. As the knowledge of, and publica- 
tion of, materials has widened, choice and a suggestive arrange- 
ment have become more and more important in making up 
useful collections ; and there is non a great mass of intelligent 
discussion by historians and publicists, which may be drawn 
upon by those who have been unable to sit at the feet of the 
masters. It is an cncouraffement to those most interested in 
history that there seems a demand for reprints of properly 
selected sources, and especially of constitutional documents 
illustrated by some reference to contemporary writers, set forth 
by adequate comment, and .so arranged as to bring out the 
development of a nation’s constitutional progress. 

Miss Hill, in her Liberty Documents, has undertaken to pro- 
vide for what is believed to l)e an interest in the foinidations 
of English and American free government : at the same time 
she has endeavonre<l to avoid some of the obvious difliculties in 
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dealing with official and sometimes technical documents, by 
supplementing them with the light and life of discussion. The 
most approved method of historical teaching for schools of 
various grades, seems to be a text-book, backed up by reading 
both m the souices and in secondary books Miss Hill has in 
this book brought about an ingenious and promising combina- 
tion of the two sorts of histoiical matenal; and she has further 
divided the authois whom she uses, according as they wiote at 
or iieai the date of the documents, or as they came afterward, 
and could use the learning that had meantime accumulated. 
Out of the iiniueii<)e numbei of intei eating and important docu- 
ments in English and American constitutional history, Miss 
Hill has chosen twenty-four documents, oi groups of docu- 
ments, which include the great monuments of Anglo-Saxon 
libeity, and at the same time aie sufficiently lepiesentatne of 
the mass of omitted papers. Each of these documents she has 
piefaced with appiopriate “Suggestions” which include some 
statement of the historical conditions under which the docu- 
ment first saw the light, and m a few woids shows the relation 
of each piece with otliei materials of the same kind Then 
follows in each case the “text” of the document The earlier 
pieces, such as Magna Cliarta and the Confirmatio Chartarum, 
were written in Latin, and therefore translations have been 
reprinted, or made expiesslj for this volume The I'nglish 
documents of the seventeenth century were of course first 
written with the spelling, capitalisation, and abbreviations 
usual at that time, and they have been transliterated by sub- 
stituting the ordinary form for the long s, and reducing the 
capitali/.ition and spelling to modem usage The documents 
of the eighteenth and nineteenth centuries aie in general le- 
produced verbatim In all cases an authentic text has been 
examined and compaied, and omissions are indicated An an 
example of the technical phraseology of Englisli statutes, and 
in ordei to put nt the convenience of the schools the full text, 
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of a document very hard to find in full, the Habeas Corpus 
Act of 1679 has been reprinted exactly as it stands, as an 
Appendix. 

After the text of each document follows the next feature of 
the book, the “ Contemporary Exposition,” especially helpful 
because it shows why our ancestors felt that the great docu- 
ments were essential to them and their posterity. The range 
of writers on English constitutional matters is ample ; and Miss 
Hill has been successful in finding plenty of appropriate and 
striking criticisms. An example, and one of the most qnaint 
things in the book is Ilisiiop Burnet’s humorous account of the 
parliamentary trick by which the Habeas Corpus Act came to 
be passed, in the American part of the work good con- 
temporary comment abounds, and most of the famous American 
statesmen have been drawn upon, together with pamphleteers 
and public speakers. 

The fourttv part of each chapter is the “ Critical Comment,” 
made up of approved criticisms from a considerable number 
of autliors; here the best brief histories of Phigland and the 
United .States have been drawn upon, together with such special 
authorities on constitutional development as Stubbs, Hallam, 
Pollock and ^laitland, Gneist, Boutmy, Blac-kstone, Borgeand, 
Dicey," Curtis, Story, Bryce, Cooley, and Dunning. It is to 
be understood that these extracts are not chosen to defend a 
thesis or to favour any bias in Miss Hill’s mind. .She has taken 
pains to draw from j^eople of different and even of opposing 
views; and to quote from authors who seem to sum up the 
results of tlie discussions and investigations of a snecession of 
publicists. 

Tlie purpose of this work, then, is in brief to place some of 
the most important memorials of history of the Anglo-Saxon 
race in a suitable and illuminating setting; the document itself 
in a carefully verified text; the opinions of contemporaries 
who are interested and competent ; later comment of scientific 
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writers, who have studied the documeuts through the perspective 
of human progress. 

For such a work Miss Hill has long felt the need ; in her own 
work as a teacher in secondary and normal schools, she has 
found it possible to interest young people in such studies of 
the institutional side of English and American history; the 
book therefore represents what may be, and actually is, taught 
in schools. None of these documents are beyond the grasp 
of a properly directed child of fourteen, and the book is 
easy to handle because it contains the materials for its own 
discussion. 

A glance at the Table of Contents will show the principles 
which have been kept in mind in putting the book together. 
First of all will be noticed the long reach of the selections : the 
first document was written in 1 10] ; the last report of a speech 
is still hardly dry from the press. The results of eight centuries 
of constitutional effort are stated or suggested in this volume. 

The book is an example also of the modern discovery that 
history is as continuous as geology; tliat so-called political 
revolutions are, like earthquakes and volcanic outbreaks, the 
sudden yielding to strains which have been growing more in- 
tense from year to year and age to age, till there is no longer 
a power of resistance. The book brings into clear and sharp 
relief the great truth that English and American constitutional 
history has run practically one course. The first ten chapters 
.show the growth of English personal liberty down to the be- 
ginning of the eighteenth century ; Chapters XI. to XIV. 
exemplify the change in the eighteenth century and the 
Revolution, from an English to an American form of statement 
of the principles of freedom. From Chapter XV. to the end, 
we find a record of the establishment and the growth of written 
constitutional guarantees in America. Those three periods are 
really not separable from each other: for English institutions 
run into Colonial charters, and thence into State constitutions. 
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And the State constitutions were really a part of the general 
system of which the Federal constitution became a correspond- 
ing part. From the beginning to the end, there has been a 
kind of rolling-up of guarantees for the liberty of the in- 
dividual, so that Magna Charta, the Petition of Right, and 
the Bill of Bights, the Declaration of the Stamp Act Congress, 
the Declaration of Independence, Washington’s Farewell Ad- 
dress, and the Proclamation of Emancipation are all a part 
of that conception of human rights which is the proudest out- 
come of American experience. 

The choice of documents must, of course, depend to some 
degree upon the personal interest and judgment of the person 
who may prepare such a work, although certain papers can no 
more be omitted from the set of Liberty Documents than the 
letter “ e ” can be left out of the alph.abet. A part of the intel- 
lectual outfit of all properly trained American children is Henry 
First’s Charter^ Mwjna Charta, Confirmatio Chartarum, Habeas 
Corpus, Bill of liights and Act of Settlement, Declaration of the 
Stamp Act Congress, Virginia Bill of Rights, Declaration of 
Independence, Articles of Confederation, Northwest Ordinance, 
Federal Constitution, Washington’s Farewell Address, Dred 
Scott Decision, Proclamation of Emancipation, and the Recon- 
struction Amendments. 

All tliese are to be found within the following pages, and also 
some selections less common but not less truly representative. 
In Chapter III. will be found two very racy letters written by 
Thomas Cromwell, which bring out a stalwart conception of 
how to deal with a parliament. In Chapter V. is inserted a 
very significant extract from a statute of 1429, which illus- 
trates the steady though slow development of the protections 
of liberty, and also shows the usual forms of royal statutes six 
centuries ago. In Chapter YU. have been printed two of the 
unsuccessful constitutions of the English Commonwealth ; they 
deserve attention, because thi'ongh the Colonial Charters they 
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somewhat influenced the American written constitutions with 
which we are familiar. CromweU’s speech to Parliament is an 
interesting commentary upon the reasons for government and 
misgovernment during the English Revolution. Chapter XI. is 
intended to show the nature of the Colonial governments and 
their constitutional basis ; for such a purpose no one English 
or Colonial oflScial document could sufUce, and a departure has 
been made from the general principle by including Dummer’s 
Defence of the Charters, though it had no public sanction. This 
piece, taken in connection with the Virginia Bill of Rights 
(Chapter XIII.), builds the bridge between English and Ameri- 
can institutions. Chapter XIX. is inserted in order to show 
the principle of constitutional limitations on the powers of the 
legislature, although the immediate question happens to be 
that of chartering a bank. The reasoning of the Federal Court 
has been applied to the principle of limited legislative powers 
over personal relations. Chapter XX. has its Justification in 
the familiar ti'uth that the Monroe Doctrine arose to a large 
degree out of the feeling that the blessings of free government 
should be assured to our I..atin- American neighbours. In the 
final chapter, XXIV., the relation of free and popular govern- 
ment to the American colonies is brought out through the 
President’s messages and speeches on West Indian and Philip- 
pine affairs, and the arguments of others for and against the 
policy he has thus enounced. 

Many other documents might have been appropriately in- 
serted, but the twenty-four which appear below have a special 
right to appear because of their own importance and because 
of their reiation with each other. The book moves from begin- 
ning to end; each piece has a carefully considered place in the 
chain of human progress. 

The Appendices deserve some special mention ; one of them 
is the special text of the Habeas Corpus Act, alluded to above ; 
another is the necessary list of authors quoted, showing pre- 
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cisely the editions used in each case, and thus making it easy 
to enlarge the extracts. For two others, Miss Hill has pre- 
pared an Outline of Essentials in English and American His- 
tory, an expansion of a smaller list long used in her own 
teaching. This outline is intended to show the relation of the 
constitutional documents to narrative history, and thus to put 
them on a proper background. 

How shall Liberty Documents be most effectively used? For 
the reader of history who likes to have at hand the text of the 
great documents which he finds mentioned, this edition is es- 
pecially serviceable, because, together with the text, he has the 
illustrative comment which makes clear the whole ground. 
Hence it may perhaps find a place in school, public, and private 
libraries. 

The most obvious use of such a book is to be the backbone 
of a course in English and American constitutional develop- 
ment, the Outlines in the Appendix serving for an anal} sis of 
the whole subject, while the documents are to be a subject of 
study and thought. Among the many collections of this kind 
there is perhaps no other which brings together the materials 
for a judgment of so many great constitutional principles ; for, 
besides the text, the references at the end of each piece carry 
the student to the best contemporaries and the best modem 
writers. In a certain sense the book is a little historical library, 
which, like all other librarit is intended first to satisfy and 
then to make discontented, first to furnish the material neces- 
sary for the student and then to arouse him to search for more 
material. 

In any course in English history the book is available, — 
first, because of its careful reprint of the greatest English 
constitutional documents ; second, because of the side-notes, 
which call attention to the development of constitutional thought 
and practices. The documents are all such as will be useful 
to pupil and student; and the arcat lesson is enforced that the 
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guaiantees of English liberty extended also to the colonies, and 
through them -were woikcd out m our own political system. 

In connection with a coarse m American Constitutional 
History the book is useful because it makes easy the pre- 
liminary study of the basis of American free institutions, in tbe 
practice and the concrete recoids of England; and fourteen of 
the twenty- four chapteis are devoted to distmctively American 
utteiauces 

After all, the usefulness of a collection, like the usefulness 
of a text-book, depends, to a iaige degree, upon the teacher. 
One who is awakened to the importance of constitutional de- 
velopment, to the study of charters and statutes and constitu- 
tions, as expressing the aspirations of the people, will know 
how to show young people that that side of history is inteiest- 
ing. Perhaps, also, in these days of stoim and stress, of the 
creation of new political poweis and influences, of uudreamed 
complications witli the affairs of the rest of tlie civilized woild, 
it may be worth while to bring to the minds of young people 
the truth that oin personal liberty, oui freedom to move about, 
to take up callings, and to make the most of ourselves, is not 
a privilege which defends itself, that it beliooves a fiee people 
not to give up principles for which they and their forefathers 
have been contending during more than eight centunes 


ALBERT BUbHNELL HART. 
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LIBERTY DOCUMENTS 


CiUPiLR I 

CORONATION OATH AND CHARTER 
OP HENRY L (1101) 

SUGGESTIONS 

This Charter was published by Henry I. on his accession to the 
tiown Copiiswcieck spatched to the sevei al c uuiities and depos- 
ited in the piiiicip<il iiionasteiies T he Charter i!> in foiin an atnpll- 
ficatioii ot his Colon ition Oath, the exact words of which ire found 
in the form used it the ( oionatioii of king Ethclred II [OTS-lOie] 

Befoie Hading tlie f'oronation Oath and C haiter of Liberties of 
Heniv I till ilcinentaij history of Teutonic migration should be 
examined eiitii illv, and the causes which led the Teuton to settle in 
Britain should lx noted 

The paitial ainalgainatiuii of the Teutonic piopli with the Celtic 
abongines in But iin dining the peiiod oi tin Iliptauhj, the strong 
charai tciistiis ot lose ot libutv and fiiedom of goscinment which 
inaik the raie thionghuut its pohtual histoi>, and winch are div 
coveiabh in then piiinilne institutions, the development of the land 
tiiiuH and the feudal ssslini as nulls nlualued b\ William T in 
oigain/ing Noniiau luh in 1 ngland — each of these essential histor- 
ic il conditions must he i \ainiiud bifuii this documint and Heniy’s 
}iolus can he full^ uiideistoiMi 

Theeliaitei itself demands iltentiou bifors othoi documeuts can be 
eonsuleied, bci nisi it contiiiis, tlioiigh jxis-iblj uniioticeable at the 
fust re.uliiig, (he doctime of tlie lutuie — Hu ujuahty m rigltis 

of freemen 

Foi Topus io\euu„ such expository reading note Esientials tn 
Early Teutonic IIi\iory, Appendix A 

DOCUVENTS 
The Coronation Oath (iioo) 

In the imiiip of Clirist I pioinisc these tliiee things William 

to the (’hiistmn iieoplc osei whom I iiile In tl'P 

fiist pUee that I will endeasoui and use all mateinl tiauslated by 

means in oidei th it the t huicli of Ood and dl the Bs'«ry A 

, ( lajin Cleik 

people of Christ may eii]OS a true peaee uiidci oiii s„j, juj et 
goseniment foi all time; next, that J will inteiiliet “fMass (1900) 

1 
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HENRY L'S CHARTER 


[Ch. I 


robbery and all forma of injustice ; third, that in all 
judicial procettliiiga I will advance justice and 
mercy, in order that to me and you the gracious 
and merciful God may extend his mercy. 


The Statutes 
of the Realm, 
1. 1, translat- 
ed by Henry 
A. Clapp. 
( 1900 ) 

In form an 
amplilication 
of the cove- 
nant made 
by the king 
In his coro- 
nation oath 
This is the 
only legisla- 
te e enact- 
ment during 
th<‘ reign of 
Henry 1. 
bee Magna 
Charta, Ait. i 


The Vassals: 
see Magna 
Charta, Art.ii 
“ Men ” 
wherever 
used in this 
charter 
means “ feu- 
dal depend- 
ents ’’ 
Relief,” a 
payment in 
money to the 
kingbythe in- 
coming heir 
upon admis- 
sion into an 
inheritance. 
This was de- 
manded by 


The Charter of Henry I. at his Coronation (1101) 

In tlie year of the Incaniatiou of our Lord one 
thousand one hundred and one. Henry, son of 
Kiug William, after the death of his brother Wil- 
liam, by the grace of God King of the English, to 
all the faithful sends grt'cting. 

1. Know ye tJiat I liave been, by the mercy of 
God and by the barons in council, crowned king of 
this same kingdom of all England; and since the 
kingdom has been oppressed by unjust exactions I, 
tlirougli the fear of Gotl and the love I have to- 
wards 3 'ou, do ill the first place make free the holy 
church of God, so that I will neither sell nor put to 
rent, nor upon the death of an archbishop or of a 
bishop or of an abbot will I accept anything from 
tlie demesne of the church or from its men until 
a suc<*es8or has taken the place. And all evil 
customs by which the kingdom of England has 
been unjustly oppresse<l I will do away with, — 
which evil customs I herein indicate: 

2. If any one of iny barons, or of my earls, or 
of any other vassal who hokl their estates of me 
shall die, his heir shall not nslecm his land as he 
did ill the time of mv brother, but shall relieve 
said land by just and lawful reliefs. In like 
manner the men of my barons shall relieve their 
lands from those of whom they hold, by a just and 
lawful relief. 

3. And if any of my banms, or of any other of 
my men, sliall wish to give in marriage liis daughtor, 
or his sister, or his niece f>r other female relations, 
let him consult me in the matter ; but neither will 
I receive anything from him for the permission noi 
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1101 ] 


will I forbid him to give her in marriage unless he 
shall wish to join her to one of my enemies. And 
if upon the death of a harou, or of any other of 
my men, a daughter shall survhe as his heir 1 will 
give Jier in marriage with her lands, after taking 
counsel of my haions. And if, upon the death 
of a man, his wife shall surMve and shall he 
without children she shall have her dowry and 
right to marry, and I will not give her in mar 
riage to any husband except iu accordance with 
her wisli. 

4. If a wife with children shall survive her hus- 
band, such a one shad have her dowry and right to 
marry wliilst she properly preserves hei relation (to 
the king as lord p.rramount), and 1 vmII not give 
her in marriage e.vcept in ae<*ordance w'ith her wish. 
And the guardian of the estate and tlic cliildren 
shall 1)6 either the wife or some one of the near 
kindred who ought justly so to be. And I direct 
that my barons conduct themselves in like manner 
loviards tlie sons, daughteis, or wives of their 
men. 

The common tribute for mluUigi which was 
collecU'd throuirh cities and counties and w'hich was 
not known iu the time of King Edwaul, this shall 
not bo from liencefortU, and 1 altogctlier forbid it. 
If any one, whether an officer of the mint or another, 
be taken with false money about him, let due justice 
be done in the matter. 

fi. All suits and dues which were owing to my 
bpvther I forgive, excepting iiij’ just rents, and 
excepting those which were agreed upon for the 
inheritances of others or for those properties which 
more justly pertained to otlicn,. And if any one 
has agreed to giv'e an_\ thing on accfmnt of his ow’ii 
inheritance, that I forgive, togetlier viith all reliefs 
wliich were agreed to be given for .ictual 
inheritauces. 


Henry I., as 
bj 111*' iirede- 
cesfcois Itut 
the promise 
here made is 
.1 return to 
the equitable 
old custom 
instead of the 
cruel exac- 
tions made 
in the reigns 
ofAVin I. 
and AVm. II. 
Marriage: 
see Magna 
Cliarta, 

Art viii. 


“ Common 
tribute ’’ 
(mjiietai/ium) 
w as a pay- 
ment by the 
subjects to 
prevent de- 
preciation or 
change of 
coinage. 
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See Magna 
Charta, Art. 
xxvii. 


The estate 
was to be 
distributed 
as the de- 
ceased ought 
to distribute 
it, — a por- 
tion to tlie 
church 111- 
cluderl 

See Magna 
Charts, Art. 

XX 


7. And if any of my barons or feudal dependents 
shall fall sick, according as he shall give away or 
shall arrange to give away his money, I concede 
that it shall be given. But if, prevented by military 
service or physical infirmity, he shall not give away 
his money or arrange to give it, his wife or children 
or relatives and lawful heirs shall divide it up for 
the good of his soul as shall seem best to them. 

8. If any of my barons or feudal dependents 
shall incur a forfeiture, he shall not give surety in 
the way of an arbitrary mulct of money as he did in 
the time of my father or my brother, but according 
to the mode of forfeiture he shall make reparation 
as he would have made it before my father’s time, 
in tlie time of my other predecessors. But if he 
shall have been convicted of treason or an infamous 


The only un- 
popular 
clause 111 
the charter 

William I 


Edward the 

Confessor, 

1042 

This article 
is really in- 
tended to 
protect the 


crime, as shall be just so he shall make reparation. 

9. All murders previous to the day of my coro- 
nation 1 pardon, and for those which shall be 
committed henceforth just reparation shall be made 
according to the law of King Edward. 

10. The forests I hate, with the general consent 
of my barons in council, retained in my own posses- 
sion as my father held them. 

11. To soldiers who hold their lands by knightly 
service I give such lands as of tny own gift, all arable 
portions of the same to be free from all amercement 
and other burdens, that as they are thus substantially 
relieved they may keep themselves well furnished 
both with horses and arm-, for my service and the 
defence of my kingdom. 

Vi. I establish and henceforth undertake to 
maintain a firm j)eace in all my kingdom 

18. I give back to you the law of King Edward, 
with those emendations which my father with the 
council of liis barons made upon it. 

14. If any one has taken aught from my properly 
or the property of another since the death of my 
brother William, let it all be restored at once with- 
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out other amenils ; and if any one hereafter shall privileges of 
retain anything thus taken, he shall make heavy P®®P*e- 
restitution above what shall be found to have been 
taken. 


Witnesses : — 

Maurice bishop of Londou, 

Guiidolf bishop, 

William bisliup elect, 

Henry earl, 

Simon eai'l 
Walter Giffard, 

Robert de Moutfort, 

Roger Bigot. 

Henry dc Portous, 
at London when I was crowned. 

CONTEMPORARY EXPOSITION 

WILLIAM OF MALMESBURY (llA') 

. . . He (Henry) was elected king : though some trifling dis- 
sensions hail first arisen among the nobility, which were allayed 
chiefly through the exertions of Heury, Karl of Warwick. . . . 

He irainediaWly promulgated an edict throughout England, 
annulling the illegal ordinances of his brother, and of Ranulph ; 
he remitted taxes ; released prisoners ; drove the flagitious 
from court; restored the nightly use of lights within the palace, 
w'hich had been omitted in his brother’s time; and renewed 
the operation of the ancient laws, confirming them with his 
own oath, aud that of the uobilit}'. that they might not be 
eluded. 

A joyful day theu seemed to dawn on the people, when the 
light of fair promise shone forth after such repeated clouds of 
distress. 

AVilLI.AM of Malmesbury, Chronicles of the Kings of England. (Giles's 
Traiisistion) V. 125. 


Note the few 
witnesses 
compared 
with Magna 
Charta. 

This charter 
was renewed 
by Stephen 
aud Henry 
11 , and 
served in 
.lohn's reign 
as tile text 
upon which 
the barons 
founded 
their claim 
for restorar 
tlon of “ an- 
cient liber- 
ties." 
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BOaEB op WEBDOVEB (1235) 

To induce them (tlie barons) to espouse his cause and make 
him king, he promised them to revise and amend the laws 
by which England had been oppressed in the time of his 
deceased brother. To tliis the clergy and people replied that, 
if he would confiira to them by charter all the liberties and 
customs which were observed in the reign of the holy King 
Edward, they would accede to his wishes and make him their 
king. This Henry readily engaged to do, and, confirming the 
same by an oath, he was crowned king at Westminster, on 
the day of the Annanciation of St. Mary, with the acclamations 
of the clergy and jieople ; after which he caused these prin- 
ciples to be reduced to writing, to the honour of tlie holy church 
and the peace of Iiis people. . . . 

There were as many of these charters made as there are 
counties in England, and by the king’s orders they were placed 
in the abbeys of each county for a memorial. 

Rooeuof Wbn'ooveb, riuuien, of (Giles’s Translation) 1. 448. 


CRITICAL COMMENT 

RALLAH (ISIS) 

Nor does the charter of Henri' I., though so mneh celebrated, 
contain anything s[iecially expressed but a remission of unrea- 
sonable reliefs, wardships, and other feudal burdens. It pro- 
ceeds, however, to declare that he gives his subjects the laws 
of Edward the Confessor, with the emendations made by his 
father with consent of his barons. ... 

The people had begun to look hack to a more ancient stand- 
ard of law. The Norman eoiuiue.st, and all th.at ensued upon 
it, had endeared the memory of their .Saxon government. Its 
disorders were forgotten, or rather were less odious to a rude 
nation, than the coercive justice by which they were afterward 
restrained. Hence it became the favourite cry to demand the 
laws of Edward the Confessor; and the Normans themselves, 
as they grew dissatisfied with the royal administration, fell into 
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these English sentimeuts I>ut wliat these laws were, or more 
properly, perhaps, these customs, subsistiug in the Confessor’s 
age, was not very distinctly uiidei stood. 

So far, however, was clear, that the vigorous feudal servi- 
tndes, the weighty tiiiiutes upon poorer fieemen, had never 
prevailed before the eompiest. In claiming the laws of Edward 
the Confessor, oui ancestoi s meant but the redress of griev- 
ances which tradition told them had not always existed. 

HilNkv U vclav, Euiope Dui uu/ the Middle Ages 1 340. 

STUBBS (1873) 

The understanding to govern well was made not only with 
the archbishop as the first eoustitution.il adviser of the crown, 
but with the whole nation, it wms embodied in a charter 
addiessed to all the faithful, and attested by the witan who 
weie present, the jiaueity of whose names may perhaps in- 
dicate the small number of powerful men who had as yet ad- 
hered to hull. . . The form of the charter forcibly declares 
tlie ground which he was taking . . Perhaps the most sig- 

nilieaiit articles of the whole document aie those by which he 
jirovided th.at the benefit of the feudal toncessions shall not be 
engrosseil bv the tenants in chief : * in like manner shall the 
men of nn barons relieve their lands at the hand of their lords 
by a just and lawful relief ’ 

tVll.i.ivM blUBBS, ConsfilHtimal Ut^torg of England 1.330. 

J R ORERN (1874) 

Henry’s charter is imiKirtaiit. not merely as the direct pre- 
cedent for the tJreat Charter of John, but as the first limitation 
which had been imposed on the despotism established bj’ the 
conquest. 

J B Gust,}!, Short Hisloi 1/ <if the English People Chap 11, Sec VI., p 91. 


POLLOCK AVD HAITLAKD (1895) 

During the whole Xorrnan period there was very little legis- 
lation. ... It seeiii'i pi’obable th it Itiifiis set the example of 
granting charters of liberties to the people at I.arsre. In 1093, 
sick aud in teiror of dcatli, he set has seal to some document 
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that has not come <Towii to us. Captives were to be released, 
debts forgiven, good and holy laws maintained. . . . Henry at 
his coronation, compelled to purchase adherents, granted a 
charter full of ^aluuble and fairly definite concessions. He 
was going back to his father’s ways. (William I.) . . . Above 
all the laga Eculwardi as amended by William 1. was to be 
restored. 

Pollock and Maitland, Huloty of English Law. I. 73. 


RANSOUB (1806) 

Henry’s charter is a very important document, for it shows us 
IV hat were the chief grievances of which nobles and clergy com- 
plaineil, and the way in which they migiit be remedied. 

CrsiL liANSOME, Adoanced Hidory of England. 112. 

OAUniNER (1896) 

The charter of Henry I., which had been pimluced at St. 
Paul's the year before (lil.'l), was again read, and all present 
swore to force John to accept it as the rule of his own 
government. . . . 

Magna Charta, or tlie (Ireat Charter, as the articles were 
called after John confirmed them, wa.s won by a combination 
between all classes of freemen, and it gave rights to them all. 

S K. Gvkdinlk, HUuRnt’* Ilislory of England. 181. 
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Chaftee II 

MAGNA CHABTA (1215) 

SUGGESTIONS 

This Charter, signed by King Jolni, June 15th, 1215, was the result of 
the struggle lietweeii the king and the barons. Through the winter 
of 1215, tlie barons iiad presented themselres in arms before the 
king, and preferred their claims — a resumption of the old English 
customs and cuniinon law, agaiinst which the king was oiienly de- 
fiant. At Easter the barems again renewed their demands. London, 
Exeter, Linoolii — one by one — city and county joined the barons 
iu defiance of the king. Unconditional submission followed the dis- 
cu.ssion of the doennumt; it w.i-> ,igreed upon and .signed in a single 
day. One copy of it still rem.iins in the Britisli Museum. 

As Magna Charta forms the basis of all Liter English anil American 
written .statements of tree iiistiuitioiis, the doeuinent as a whole .should 
be read with can*, alt hough many ol its ai tides have ce.isi-d to li.ive a 
direct relation with present liistory. Eaeh .irticle illuininates the leg.al 
and constitutional status of the thirteenth century, and should be 
examined with tbnt |h)IiiI hi mind. Article- 12, 56. 59, and 4I>, the two 
fniidauiental priiicijiles of all later constitutional government, should 
be committt'd to memory, .since they are many times referred to 
throughout thi^ solumc. 

Eor Outlines and Material, see Appendix A. 


DOCUMENT 
Magna Charta (1215) 

The Great Charter op King John, oranteh rTt NE 15, 

A. i». 1215. 

John, by the Grace of Gwl, King of England, Tht StatMet 
Lord of Ireland, Duke of Xorraandy, Aquitaine, ^tr^s’-^' 
and Count of Anjou, to his An'hbi.shop.s, llisliops, literated 
Abbots, Earls, Aarons, Justiciaries, Foresters, 

Sheriffs, tJoveniors, Ofllcers, and to all Bailiffs, and ( 1863 ). 
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Note the 
fjreat in- 
crease of the 
baronage 
between 1101 
and 1215. 


The Church: 
see Henry 
l.’s Charter, 
Art. 1. 


his faithful subjects, greeting. Know ye, that we, 
in the presence of tied, and for the salvation of our 
soul, and the souls of all our ancestors and heirs, 
and unto the honour of Grod and the advancement 
of Holy Church, and amendment of our Realm, by 
advice of our venerable Fathers, Stephen, Arch- 
bishop of Canterbury, Primate of all England and 
Cardinal of the Holy Roman Church ; Henry, Arch- 
bishop of Dublin ; William, of London ; Peter, of 
Winchester; Jocelin, of Bath and Glastonbury; 
Hugh, of Lincoln ; Walter, of W'orcester ; William, 
of Coventry ; Benedict, of Rochester — Bishops : 
of Master Pandulph, Sub-Dcaoon and Familiar of 
our Lord Ihe Pope; Brother Ayineric, Master of the 
Knights-Templars in England ; and of the noble 
Persons, William Marescall, Earl of Pembroke; 
William, Earl of Salislmiy; William, Earl of 
Warren; William, Earl of Arundel; Alan de Gal- 
loway, ('on.stable of Scotlaixl; Warin FitzGerald, 
Peter Fit/.IIerlH'rt, and Hubert dc Burgh, Sen- 
eschal of Poitou; Hugh <le Neville, .Matthew Fitz- 
Herbert, Thomas Basset, Alan Bas.sct, Philip of 
Albiney, Robert dc Roppoll, dolin Maresehal, John 
FitzHugh, and others, our liegemen, liave, in tlie 
first place, granted to Gial, and by this our pres- 
ent Charter confirmed, for us ami onr lieirs for 
ever: 

1. T hat tile Church of England shall be free, and 
have her whole rights, and her liberties inviolalde; 
and we will have them so observed tliat it may 
appear thence that tlie freedom of elections, wliieli 
is reckoned chief and indisiiensalile to the English 
Chui'ch, and which we granted and eonfirnied by our 
Charter, and obtained the eonfirination of tlie same 
from our Lord the Pope Innocent III., before the 
discord between ns and our barons, was granted of 
mere free will ; whieli Cb-irter we shall observe, and 
we do will it to be faithfully observed by’ our heirs 
for ever. 
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2. We also have granted to all the freemen of 
our kingdom, for us and for our heirs for ever, all 
the underwritten liberties, to be had aud holden by 
them and their heirs, of us and our Iteirs for ever : 
If any of our earls, or barons, or others, who hold 
of us in chief by military service, shall die, and at 
the time of his death liis heir shall be of full age, 
and owe a relief, lie shall have his inheritance by 
the ancient relief — that is to say, the heir or heirs 
of an earl, for a wliole earldom, by a hundred 
jiounds; the heir or heirs of a baron, for a whole 
liarony, by a hundred pounds, the heir or htirs of a 
knight, for a whole knight’s fee, by a hundred shil- 
lings at most, and whoever oweth less shall give 
less, according to the ancient custom of fees 

3. But if the heir of any such <5hall be under age, 
and shall be in ward, when be comes of age he shall 
have his inhentanoe without relief an<l without fine. 

4. The keeper of the land of such an heir being 
under age, sliall take of the land of the heir none 
hut ro.asonable issues, leasonahle customs, and 
reasonable services, and that without destruction 


Relief',’ see 
Henry I ’s 
Charter, A.rt. 
II 


Earl’s or 
Baron’s 
relief, £100. 
Knight’s 
relief, £5. 


Wardship: 
see Henry 
I ’s Charter, 
Art III. 


and waste of his men and lii^ good-. , and if he 
commit the custody of any such lands to the sheriff, 
or any other who is answerable tons for the issues of 
the land, and be shall make destruction and waste 
of the lands which he hath in custody, we will take 
of him amends, and the land shall be committed to 
two lawful and discreet men of that fee, who shall 
answ er for the ismics to us, oi to him to whom we 
shall assign them; ami if we sell or give to any one 
the custody of any such lands, ami lie therein make 
destriH’tion or waste, he shall lose the same custody, 
wliifli shall be eominitted to two lawful and discreet 
men of that fee, who shall in like nianuer answer to 
us as afores.’vid 


But the keeper, so long as lie sliall haie the 
custody of the land, shall keep up the houses, parks, 
warrens, pouds, mills, and other things pertaining 
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Sep Henry 
I 's ( 'hart'er, 
Art. III. 


The Jews 
were the 
king’s hoinls- 
men: tliis is 


to the land, out of the issues of the same land ; and 
shall deliver to the heir, when he comes of full age, 
his whole land, stocked with ploughs and carriages, 
according us the time of wainage shall require, and 
tlic issues of the laud can reasonably bear. 

C. Heirs shall be married without disparagement, 
and so that before matrimony shall be contracted, 
those who are near in blood to the heir shall have 
notice. 

7. A widow, after the death of her husband, shall 
forthwith and without difficulty have her marriage 
and inheritance ; nor shall she give anything for her 
dower, or her marriage, or her inheritance, which 
her husband and she held at the day of his deatli ; 
and she m.ay remain in the mansion bouse of her 
husband forty days afWr his death, within which 
time her dower shall bo assigned. 

8. No widow shall be distrained to marry herself, 
so long as she has a mind to live without a husband ; 
but yet she slndl gise security that she will not 
marry without our assent, if she hold of us; or 
without the consent of the lord of whom she holds, 
if she hold of another. 

9. Neither we nor our bailifE.s shall seize any 
land or rent for any debt so long as the chattels 
of the debtor are sufficient to jiay the debt; nor 
shall the sureties of the debtor be distr.aincd .so 
long as the principal debtor has sufficient to pay 
the debt; and if the principal debtor shall fail in 
the payment of the debt, not having wherewithal 
to pay it, then the sureties shall answer the debt; 
and if they will they shall have the lands and rents 
of the debtor, until they shall be satisfied for the 
debt which they paiil for him, unless the principal 
debtor can .show himself aerpiitted thereof against 
the said sureties 

10. If any one have borrowed anything of the 
Jews, more or less, and die before tlie debt be 
satisfied, there sliall be no interest paid for tliat 
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debt, BO long as the heir is under age, of whomso- 
ever he may hold ; and if the debt falls into our 
hands, we will only take the chattel mentioned in 
the deed 

II. And if any one shall die indebted to the 
Jews, his wife shall have her dower and pay 
nothing of that debt; ami if the deceased left 
children under age, they shall have necessaries 
provided foi them, according to the tenement of 
the deceased ; and out of tlie residue tin delvt shall 
be paid, saving, however, the service due to the 
lords, and in like manuei shall it he done touching 
debts due to others than the Jews, 

li. No S(IT4(.S OK All* SlIAII Kl lUPO'H* IN 
OUR KISOnOM, IMS'i BY Tlir (.1-MBYL ( Ol N( 11. OF 
out kiNc.noYi; except foi lansoining oiu peison, 
making oni eldest- sou a knuiht, and once ^'or 
mariving our eldest daughter; and foi these there 
shall lie p.iid n<i iiioie tluiu a r<.isonuhh> aid lu 
like mnnnei it shall be fon<-cming the aids of the 
City of London. 

III. And the (ity of London shall have all its 
ancient lihirties and ficc customs as well bv land 
as 1)Y watci , fmthennore, wc will aud grant that 
all othei cities and boroughs, and towns and pints, 
shall have all their lihcilics and free customs. 

14 Am* lOB not him. Tin i.t.M'ini (oimii oi 
Tin MM. noil COMIRMM. Till A'S!.>.>.yii.\t Oi AID', 
EXdPT IN Tin Timn <\'i' AroRi»viii, vm> ior 
Tin, A"I'S'IM5 OI '(ITVl.l', W'F SIIYll < VI >1 TO 
ni siviMONn* THY vui lunsnops nisiiop', vi.bot', 
rAKI', AND l.UI VTHl 11 VIIONS OI 'III III VI VI, six- 
(.LY by Ol R lYTTHl' Ani* I I KI in I.VIOHl , VVI 
SHAI.I ivisj TO 111 'I VMIONH* OYNHIVIIY, BY 0111 

sinuni'' VND BAiriii', vii oiiii u' who iioid 
OI I' IN (lini, inn \ 1 I Itl VIN DM, Til VI I' TO 
SVY, 1 OKTY DVY' in 1 OKI Till IK VIII lINl. Al lYA'T, 
ANI* TO A inn VIN n V< 1 , VND IN VII imiK' OY 
SUCH StYIVIONS Wl. WILL DIILVHY Till CAl SL OF 


the becin- 
ning of 
legislation 
against Jews 


Vole the 
hl)Pil> given 
to l.ondun 


The anls 
given bv citi- 
zens at this 
time to the 
H.iions 
.gained them 
this clause, 
ami lucame 
tin la rm ot 
PailMiiient- 
.1 V uprisen- 
tatioii in 
House of 
( ominous 
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Xote the 
principle of 
the govern- 
ment; — 

An heredi- 
tary sov- 
ereign, bound 
to summon 
and consult 
a parliament 
of the whole 
realm. 


Services 


SUCH .SUMMONS. AnD, SUMMONS BEING THUS MADE, 
THE BUSINESS SHALE PROCEED ON THE DAY AP- 
POINTED, ACrOBDINti TO THE ADVICE OP SUCH AS 
SHALL BE PRESENT, ALTHOUGH ALL THAT WERE 
SUMMONED COMB NOT. 

15. We will not for the future grant to any one 
that he may take aid of his own free tenants, unless 
to ransom his body, and to make his eldest son a 
knight, and once to marry his eldest daughter ; and 
for this there shall be only paid a reasoinihle aid. 

16. No man shall be distrained to perform more 
service for a knight’s fee, or other free tenement, 
than is due from thence. 


The Ct. of Common pleas shall not follow our court, 

Com. Picas but shall be holden in some place certain, 
met at West- 
minster from 
this time on. 

Novel dis- 1®- Trials upon the Writs of Novel Disseisin, 
seisin = dis- and of Mort d’aneestor, and of Darrein Present- 

MorttPanoes- taken but in their proper conn- 

tor = death ties, and after this manner: We. or if we should 
of the anoes- (,0 out of tlie realm, our chief iimticiarv. will send 
in cases of justicuinos throuuli ev(»rv county four tunes 

disputed sue- a year, who, with four kniglits of each county, 
laml.°” ^ chosen by the county, shall littld tlie said assizes 

Darrein Pro- the county, on the day, and at the place ap- 
sentment = pointed, 
last presen- 
tation to a 
benefiee. 


The word 
Assize here 

assembly's *'”7 matters cannot he determined 

knights or on the day appointed for holding tin* as.sizcs in 
stanrar'le eounty, so many of the knights and frec- 

LnVhehTat holders as have been at the assizes aforesaid sh.all 
a certain stay to decide them as is tiecp.s.sary, according as 

plaee''where business, 

they sit with 
the .iustiee. 

‘ Assisa ’ or 
‘ Assize ’ is 
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also taken 
for the court, 

20. A. freeman shall not he amercotl for a small at^hich*the 
offence, but only according to the degree of the writs of As- 
offence ; and for a great crime according to the 
heinousness of it, saving to him his contenement; These as- 
and after the same manner a merchant, sat ing to 
him liis merchandise. And a villein shall be were not an- 


wainagc 
of the aforesaid 


amerced after tlie same manner, saving to him his >nilled until 
if he falls under our mercy ; and none spe^Henry 
amerciaments shall be assessed I.’s ('hartor, 
but by the oath of honest men in the neighbour- 

Contene- 

hood. 

“ That by 
which a per- 


son subsists 
and w inch is 
essential to 
his rank in 
life ” 


21. Earls and barons shall not be amerced clauses 20- 

but bv their peers, and after the degree of the 21-22 were 
_ • ‘ “ intended to 

offence. prp, pm ty. 

ninnical 

22. No ccclesia-stical person shall be amerced c'^tortions. 
for his lay tenement, but acciirding to the propor- 
tion of Ibe others .aforesaid, ami not according to 

the value of lii.s cccleviastical liciiefice. 


23. Neither a town nor any tenant shall be dis- Distrained = 
trained to make bridge-, or embankments, unless compelled, 
that .anciently and of right they .are Ixmnd to do it. 

21. No slicriff, constable, coroner, or other our This article 

bailiffs, shall hold " Tleas of the Crown,” inirksan era 

111 Instory of 
eriiiiinal Uu' 
by securing 
trial of all 

SiTlOUS 
Primes before 
King’s 
Justices. 

25. All counties, linndreds, wapentake^, and 
trethings, shall stand at the old rtnits, without any 
increase, except in our demesne manors. 
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Usually one 
third to the 
wife and one 
third to the 
heirs. See 
Henry I.’s 
Charter, Art. 
VII. 


Henry I.’s 
Charter, VII. 


26. If any one holding of us a lay fee die, and 
the sheriff, or our bailiffs, show our letters patent 
of summons for debt which the dead man did owe 
to us, it shall be lawful for the sheriff or our liail- 
iff to attach and register the chattels of the dead, 
found upon his lay fee, to the amount of the debt, 
by the view of lawful men, so as nothing be re- 
moved until our whole clear debt be paid ; and the 
rest shall be left to the executors to fulfil the testa- 
ment of the dead ; and if there be notliing due from 
him to us, all the chattels shall go to the use of 
the dead, saving to his wife and children their 
reasonable shares. 

27. If any freeman shall die intestate, his chat- 
tels sliall be distributed by the hiiuds of his nearest 
relations and friends, by view of the Church, saving 
to every one his debts which the deceased owed 
to him. 

28. No coustable or bailiff of ours shall take 
corn or other chattels of any man unless he pres- 
ently give liiin money for it. or hath respite of pay- 
ment by tlic g(xKl-will of the seller. 

29. No constable shall distrain any knight to 
give money for castle-gnard, if he himself will do 
it in his person, or by another able man, in case 
he cannot do it through any reasonable cause. 
And if we have carried or sent him into the army, 


he shall be free from such guard for the time he 
shall be in the anny by our command. 

30. No sheriff or bailiff of ours, or any other, 
shall take horses or carts of any freeman for car- 
riage, without the assent of the said frcenian. 

31. Neither shall wc nor our bailiff> take any 
man’s timlicr for our castles or other uses, unless 
by the consent of the owner of the timber. 

Confiscation 32. We will retain the lands of those convieted 
of felonrwM felony only one year and a day. and then they 

not wliolly shall be delivered to the lord of the fee. 

abroirated 

until 1870. 
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33. All kydells (wears) for the time to come To prevent 

shall be put down in the rivers of Thauieb and private 
.Medway, and throughout all England, except upon ticm to hsh 
the sea-coast. m public 

waters 
The purport 
of this was to 
prevent en- 
closures of 
common hsh- 
ing rights 
These w cars 
are now 
called 

“kettles ” or 
“kettle- 
nets” in 
Kent and 
Cornwall 

34. The writ which is called proBcipe, for the fu- Protection of 

ture, shall not he made out to any one, of any tcne- " 

luent, wlieiolij a freeman may lose his court. ( ourt baron. 

35. Thcie shall be one measure of wine and one 


of alo through our whole icalm; and one measure 
of corn, thiit is to say, the London quarter; and 
one breadth of dyed cloth, and russets, and liaber- 
jeetb, that us to b.ay, two oils w itlnii the lists ; and 
it bhall be of weights as it is of meabures. 


3fJ. NoTUIXO IROM IlKNOI I OKTII bllAI I Kt C. It FN The basis of 


OU TAKtN lOR A WRIT OF I\Ql IsIllON (»1 Lit F, OK 

LlMIl, niT IT SHALL BE GRANTED FREELY, AND NOT Liberty and 


DENIED. 


forerunner of 
Habeas Cor- 
pn», iC79. 


37. If any do hold of us by fee-farm, or by 
socage, or by but gage, aud be hold also lands of Socage = 
any other by knight’s service, w e will not h-ive the 
custody of the heir or land, which ib holden of mfenor 
another man’s fee by reason of that fee-farm. 
boeage, or burgage; neither will we have the ous- 
tody of the fee-farm, or soc’ige, oi burgage, unless ddiveiy of 
knight’s serv ice was due to its out of the same fee- ‘U'lall 


farm. We will not have the eiibtiKly of an heir, nor ^okiM^of'Hie 


of any land which he holds of another by knight’s king's own- 
service, by reason of any petty serjeanty by which 
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Law — i. e. 
his oath. 

See the Seal 
of the Su- 
preme Court 
of Hassachu 
setts 

This vital 
principle of 
personal 
liberty ante- 
dates Magna 
Cliarta, and 
\tas (iefiiied 
more <dearly 
in “ Habeas 
Corpus,” and 
Trial by .Jury. 
Called by 
Creasv the 
“ crowning 
glories ” of 
the Great 
Charter 

The trading 
class begins 
to show 
power at this 
time. 


See Article 
41. 


The return 
of an estate 
to a lord, 
either on 
failure of 


MAGNA CHART A [Ch. 11 

he holda of u.s, by the service of paying a knife, an 
arrow, or the like. 

38. No liiuliff from henceforth shall put any man 
to his law upon his own bare saying, without credi- 
ble witnesses to prove it. 

39. No KKEEJIAN tHALL BE TAKEN OB IMPRISONED, 
OB DISSEIsKD, OK OlT!.AWi:i>, OB VANISHED, OK ANY 

. WAIS DESTBOYED, NOB YVILL WE PASS UPON IIIM, 
NOR WILL W'E SfcSD UPON HIM, UNLESS BY THE LAW- 
FUL .rrntJMENT of his pekus, or by the law of 

THh LAND. 

40. We will .«i 1 1. to \o man. w e will not deny 
or delay to AXI MVN, I ITllElt JI STICE OB lUGHT. 

41. All merchtints shall have safe and secure 
conduct, to go out of, anti to conic into England, and 
to stay there and to puss as well by land as by 
water, for buying and selling by the ancient ami 
allowed customs, without any unjust tolls; except 
in time of war, or when tliey are of any nation at 
war with us. And if there be found any such in our 
land, iu the beginning of the war, they shall be at- 
tached, witiiout damage to their bodies or goods, 
until it be known unto us. or our chief justiciary, 
how our inerchauts be treated in the nation at war 
with us ; and if ours be safe there, the others shall 
be safe in our dominions. 

42. It shall be lawful, for the time to come, for 
any one to go out of our kingdom, and return safely 
and securely by land or by water, saving his alle- 
giance to us; unless in time of war, by some short 
space, for the common benefit of the realm, except 
prisoners and outlaws, according to tlie law of the 
land, and people in war with us, and merchants who 
shall be treated as is almve mentioned. 

43. If any man hold of any cscli(>at os of the 
honour of Wallingforrl, Nottingham, Houlogm*, Lan- 
caster, or of other escheats which be in our hands, 
and are baronies, and die, his heir sliall give no 
other relief, ami perform no other service to us than 
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he would to the baron, if it were in the baron’s tenant’s 
hand ; and we will hold it after the same manner as hw^commu- 
the baron lield it. ting felony 

44. Those men who dwell without the forest from Before 

hencefoith shall not come hefoie our lustu-iaries of . 

, , " , Lnarta, at- 

the toiest, upon coininon summons, but such as are tendance at 

impleiuled, or as sureties for any that are attached Forest 

for something concerning the forest. compulsory. 

45. We will not make any justices, constables, 
sheriffs, or bailiffs, but of such as know the law of 
die realm and mean duly to observe it. 

46. All baioiis who have founded abbeys, which 
tliey hold by chaitcr from the kings of Knghiiid. or 
by ancient tenure, shall have the keeping of them, 
when vacant, as tliey ought to have. 

17. All forests that liave lieoti made forests in 
our time shall foithwith be disforested , and the same 
shall be done with the watci bunks that ha\o been 
fenced in by us in om tune 

4H. All evil customs conccining forests, wanens, 
foresters, and warreneis, sheriffs and tluii otlicers, 
water-banks and their keepers, shall fortliw ith be in- 
([Uircd into in each county, by twelve '.worn knights 
of the same county clio«>eii by ciedilablc peisous 
of the same coiintv . and within tortj dajs after 
the said iniiuest be utterly abolislietl. so as never to 
be restored, so .is we arc first acquainted there- 
with, or our justiciaiy, if we should not be in 
England 

4H. We will immediately give up all hostages and 
charters delivered unto us by oiii Ihigbsh subjects, 
as secuiitics foi their keeping the peace, and yiild- 
ing us faithf.il service 

.50 We w ill entirely remove from their bailiwicks 
the relations of Gerard de Atheves. so that foi the 
fiituie they shall have no bailiwick in England; we 
will also remove Engelard de Cvgoiiy. Andrew, 

Peter, and Gyon, from the Cli'incery; Gyoi de 
Cygony, Geoffrey de Martyn, and his brothers; 
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Philip Maik, and liis brothers, and his nephew, 
Geoffrey, and then whole letmue. 

51 As soon as peace is restored, we will send 
out of the kingdom all foreign knights, cross bow- 
men, and stipendianes, who arc come with horses 
and arms to the molestation of our people 

52. If auy one has been dispossessed or de- 
prived by us, without the lawful judgment of his 
peeis, of hiB lands, castles, liberties, oi right, we will 
forthwith lestore them to him ; and if any dispute 
arise upon this head, let the matter be decided by 
the five and-tweiity barons heieaftei mentioned, for 
the piesoiMition of the peace And for all those 
things of n hicli any pei son has, w ithout the lawful 
judgment of his peers, bt'on dispossessed oi depii\ed, 
eithei by oiirf itliei King Heniy, oroui brothei King 
Iiich.ird, and which we hue in oui hinds, or ire 
possessed by otheis, and we aie bound to wariant 
and makegood, we shall hue a respite till the term 
usually Ulowtd the crus wleis , evcepting those things 
about which there is i ple.ick pending, or wheieof an 
incjuest hath been made by our ordei befoic* we iiii 
dertook the rrus.wle, but as soon aswi letiiin fioin 
oiii expedition, oi if peicliancc we tiny at home 
and do not make our expedition, we will iininedi 
atdv t.iuso full justice to be administeied therein. 

5J Ihe same lespite we shall have, and in the 
same manner, ibout adininisteiiiig pistici, dis- 
affoiesting oi letting eontiniie the foiests. winch 
Ileniv OUI fatliei, and oiii brothei Kic'haid, hue 
affoiestcd, and the same conreining the wardship 
of the lands which are in anothei’s fee, but the 
wardship of which we ha\e hitheito iiiid, by remson 
of a fee held of us by knight’s seiMCe, and foi the 
abbeys loiinded lu other fee than our own, in winch 
the lord of the fee says he has a right, and when we 
return fioin oiii expedition, or if we t.irry at home, 
and do not make our expedition, we will imiiicdeitely' 
do full justice to all tlic complainants in this behalf. 
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64. No man shall be taken or imprisoned upon 
the appeal of a woman, for the deatli of any other 
than her husband. 

65. All unjust and illegal fines iiiade by us, and 
all amerciaments imposed unjustly and (‘(mtrary to 
the law of the land, shall be entirely gi\en u[), or 
else be left to the decision of the five-and twenty 
barons hereafter Mentioned for the preservation of 
the peace, or of the major part of them, together 
with the aforesaid Stephen, Archbishop of Canter- 
oury, if he can be present, and others viliom he 
shall think fit to invite ; and if he cannot be present, 
the business shall notwithstamling go on without 
him; but so that if one or more of the aforesaid 
flve-and-twenty barons be plaintiffs in the same 
cause, they shall be set aside as to wliat concerns 
this particular aflfaii, and others be chosen in their 
room, out of the said five-and-twenty, and sworn 
by the rest to decide the matter. 

56. If we have disseised or dispos'.essed the 
Welsh of any lands, liberties, or other things, w ith- 
out the legal judgment of llieir peers, cither in Eng- 
land or in Wales, they shall be immediately restored 
to them; and if any disinite arise upon this head, 
the matter shall be determined m the Marches by 
the judgment of their peers ; for tenements in Eng- 
land according to the law of England, for tenements 
in Wales according to the law of Wales, for tene 
ments of the Marches according to the law of the 
Marches: the same shall the Welsh do to us and our 
subjects. 

57. As for all tliose things of which a Welshman 
hath, without the lawful jnilgment of his peers, 
been disseised or deprived of by King Henry our 
father, or our brother King Richaid, and which we 
either have in our hands or others are possessed of, 
and we are obliged to wurr.vnt it, we shall have a 
respite till the time generally allowed the crns..iiers; 
excepting those things about which a suit is de- 
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pending, or •whereof an inquest has been made by 
our ordei, befoic we iiiidiitook the crusade but 
■when ■ne leturn, oi if "we slay at home without poi- 
fonning our expedition, we will iininedntil} do 
them full justice, accoiding to tin laws of tlie VVelsh 
and of the paits bcfoie mentioned 

58 We will without delay dismiss the sou of 
Llewellin, and dl the 'Welsh hostages, and release 
them fiom the engagements they ha\c entered into 
with us for the pic9cr\atioii of the peace. 

50 We will tie it with Alexanihi, King of Scots, 
conceimng the lestoiing his sisters and hostages, 
and Ins light and liheities, in the siriie form and 
mannei as wi shill do to the ust of out batons of 
Lngluid, unless b\ tin ch irters which we lia\e 
fiom his fitlnr, W ilium, 1 ite King of Suits, it 
ought to be otheiwisi and this sh ill bi lift to the 
deteiinin itioii of his pieis in our umit. 

There was a 00 All the afoiisiid customs and liberties, wliiih 
h^w ui'lnr grantul to be holdui in oiii kingdom, as 

onagi and niiirli ‘is it In longs to ns, ill people of oui kingdom, 
eitizuis fiom as well < lerg\ as I iil\, sb ill olistni, as far as they 
1215 to 1«1( ^ onceiiiid, tow aids tlu ii di puiih nts 

Cl. \nd wlieieis, for the lionoiii of fiod and 
the aiiu iidment of onr kingdom, and foi the better 
quilting till diseoidlhit li is iiism In tween ns and 
oui h lions, we h lie gi iiitid ill thisi things afoie- 
said , willing to lendu tlu m film and listing, we 
do gi\c and gi uit our subnets tin undiiwiitten 
sccuiit>, namclj. tint the barons mij choose fi\e- 
and-twenty barons ot the kingdom, whom tin v think 
The imme conienieut; who sh dl tike i .ire, with all tin ir 
(liatc abuses might, to hold .and obstue, and eiiise to be ob- 
swiptawav, servtd, the peare and libeifns we ba\e giiiifid 
the hostages them, and b\ tins oni piesent (’lurtu confirmed in 
their homes mannii that is to sa>, that if we, oiii pistii i- 
th« fonign- aiy, our bailiffs, oi any of our ofhceis, shall in .iny 
fronuhe**'**^ Circumstance hate fiibd in the perfoiniance of flu in 
country But towards any jicison, or shall hate bioken tin nigli 
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any of tliese articles of peace and security, and the It 'was less 
ofleiioc be notiflod to four Itarons chosen out of the 
five-and-twcnty before mentione<l, tlie said four for the con- 
barons shall repair to us, or our justiciary, if 
are outttf the realin, and, layiiio; open the grievance, man could 
shall petition to have it redressed witliout delay : and trust. ^ ^ 

if it be not redressed by us, or if we should chance 
to be out of the realm, if it should not be redressed 
by our justiciary witliiu forty days, reckoning from 
the time it has been notified to us, or to our jus- 
ticiary (if we sliould be out of the realm), the four 
barons aforesaid shall lay tin* cause before the rest 
of the five-and- twenty barons; and the said five- 
and-twenty barons, toiiether with the community of 
the whole kingd nn, sh ill distrain and distress us in 
all the ways in which they sliall be able, by seizing 
our castles, lands, iiossessions. and in any other 
manner they can, till the grievance is redressed, 
according to their pleasure; saving harmless our 
own person, and the persons of onr (^ueen and chil- 
dren ; and when it is redressed, they shall behave 
to us as before. And any person whatsoever in the 
kiugiloui may swear that he will obey the orders of 
llie fivc-and twenty barons aforesaid in tlie execu- 
tion of the premises, and will distress us. jointly 
with them, to tlie utmost c,f Ids power; and we give 
public and free liberty to any one that sliall please 
to swear to this, and never wdl hinder any person 
from taking the .same oatli. 

02. As for all tliose of our subjeels who will not, 
of tlieir own accord, swear to join the -five-and- 
tweuty barons in distraiiiinsi and tlistressiug us, we 
will issue orders to make them take tlie same oath 
as aforesaid. And if anyone of the five-aiid-tw'ent}’ 
barons dies, or goes out of the kingdom, or is hin- 
dered any other way from earryinsi tlie things iifore- 
a.aid into oxeention. the rest of the said fiv'c-and- 
tweiity barons may choose aiiotherin Ids room, at tlieir 
diseretiun, who shall be sw'urn in like manner as the 
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amongst these unjust demands, did not the barons ask for my 
kingdom also ? Their demands are vain and visionary, and 
are unsupported by any plea of reason whatever.” And at 
length he angrily declared with an oath, that he would never 
grant them such liberties as would render him their slave. 
The principal of these laws and liberties, which the nobles 
required to be confirmed to them, are partly described above 
in the charter of King Henry, and partly are extracted from 
the old laws of King Pkiward, as the following history will 
show in due time. . . . 

King John, when he saw that he was deserted by almost all, 
so that out of his regal superabundance of followers he scarcely 
retained seven knights, was much alarmed lest the barons 
would attack his castles and reduce tlicm without di(li(‘ulty, as 
they would find no obstacle to their doing so ; and he deceit- 
fully pretended to make jjeaee for a time with the aforesaid 
barons, and sent William Marshal, earl of Pembroke, with 
other trustworthy messengers, to them, and told them that, 
for the sake of peace, and for the exaltation and honour of the 
kingdom, he would willingly grant them the laws and liberties 
they required ; he also sent word to tlie barons by these same 
messengers, to appoint a fitting day and jil.ace to meet and 
carry all these matters into effect. The king’s messengers 
then came in all haste to I.A>ndou, and without deceit re])orted 
to the barons all that liad been deceitfully iini)osed on them ; 
they in their great joy appointed the 1 r»th of ,T une for the king to 
meet them, at a field lying between Staines and Windsor. 
Accordingly, at the time and ))lace j)re-agreed on, the king and 
nobles came to the appointed conference, and when each party 
had stationed themselves apart from the other, they began a long 
discussion about terms of peace and the aforesaid liberties. , , . 

At length, after various jjoiiits on botli sides had been dis- 
cussed, King John, seeing that he was inferior in strength to 
the barons, without raising any ditflenlty, irrauted the under- 
written laws and liberties, and confirmed them by his charter 
as follows. 

Rooeb Wbndovlr, Fhwns of I/istoiy (Gilcs’h traualatiun, 1849). II. .lOt. 
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CRITICAL COMMENT 

COKF (l(i28) 

This parliamentary chatter hath dners appellations in law. 
It IS called Magna Chaita, not for the length or largeness of 
it . . . . but it IS called the (ireat Charter, in respect of 
the gitat wcightmcss and neightj gieatness of the matter 
contained in it in lew woida, boino the foiintaiii of all funda- 
iiieiital law , and theiefoie it inaj tiuly be said of it, that it is 
maijnum n> jjari'a. 

hiK l.nw van Coiu., / i»s/ Iu-.titute of the Lau,s of England I 22 
BURKF (1774) 

Magna Chaita, if it did not gi\e us oiiginally the House of 
CoDiuioiis, gaio us at least a Ilouse of Commons of weight and 
coiiseijuence. 

£i>mlsd BcnKi, II oris II 53 
BALLAU (ISIS) 

As this was the fiist effort towards a legal go\ernment, so 
IS it beyond eomiiaiison the most import int eient in our 
histoiy, except that reiolntion without wliuli its benefits would 
rapidh haie been annihilated . . It (the to eat Cliai ter) is 
still the keystone of English lilieitj All that has since been 
obtained is little more than as confiiiuation oi eommciitaiy. . 
The essintial diuses of M igna Clmti aie those which protect 
the peisoiul libeiti and piopcit^ of all freemen by giMiig 
security from ailiitniy impiibonnieiit and aibitiary spolia- 
tion. . , Fiom tin-, en i new soul w.is infused into the 
people of England Hu libeitus at the best long in abeyance, 
became a tangible iiossission. and those indefinite aspirations 
for the laws of E<iw iid flu Confessor, weie changed into a 
steady regard forth* (^leat Ch.iitei 

Hfhry Hai I am, / Hiu/ir i/uohi) I/h Middle Aqr^ Chop VIII 341-342 

TAia.KAVI (ISK) 

By far the greatest poitions of the wiitten or statute laws of 
England consist of the declaiation, the reasscrtion, lepetition, 
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or the re-enactment of some older lav or laws, either customary 
or written, with addition or modifications. The new building 
has been raised upon the old ground-work : the institutions of 
one age have always been modelled and formed from those of 
the preceding, and their lineal descent has never been inter- 
rupted or disturbed. 

Sia Jaues Palgsavx, English Commonwealth. L 6. 

MACKHTTOBH (1832) 

Whoever in any future age or yet unborn nation may ad- 
mire the felicity of the expedient which converted the power 
of taxation into the shield of liberty, by which discretionary 
and secret imprisomnent -was rendered impracticable, and por- 
tions of the people were trained to exercise a larger share of 
judicial power than ever was allotted to them in any other 
civilized State, in such a manner as to secure, instead of en- 
dangering. public tranquillity; whoever exults at the spectacle 
of enlightened and independent asscnihlies. which, umlor the 
eye of a well informed nation, discuss and determine the laws 
and policy likely to make communities creat and happy ; who- 
ever is capable of comprehending all the effects of such in- 
stilutioiis with all their j>os'»ii>le imprf>vcmentR n])on the mind 
and genius of a people, — is sacredlv bound to speak with 
reverential gratitude of the authois of the ('.real f’harU'r. To 
have produced it, to have prcser\'ed it. to have matured it, 
constitute the immortal claim of Eiigl.aiid upon the esteem of 
mankind. Her Bacons and Sliakcspcarps, her Miltons .and 
Newtons, with all the truth which they have re' enled, and all 
the generous virtue which they have inspired, are of inferior 
value when compared with the subjection of men and their 
rulers to the principles of justice, if, indeed, it be not more 
true that these mighty Hjiirits could not have been formed ex- 
cept under equal laws, nor roused to full activity without the 
influence of that spirit which the (Ircat Charter breathed over 
their forefathers. 

Sir .lAMbS Mackiniosii, Ihstanf nj England. I 221. 
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BTUBBS (1873) 

The Groat Charter closes one epoch and begins another. 
On the one hand it is tlic united act of a nation that has been 
learning union; the enunciation of rights and liberties, the 
needs and uses of which have been taught by long years of 
training and by a short but bitter struggle : on the other hand 
it is the watchword of a new political party, the starting-point 
of a new contest. 

William Stcbds, Constitutional History of England. IL 1. 

3. R QRKBR (1874) 

An island in the Thames between Staines and "Windsor had 
been chosen as the place of conference ; the King encamped on 
one hank, while the barons covered the marshy flat, still known 
by the name of Kunnymede, on the other. Their delegates met 
in the island between them, but the negotiations were a mere 
cloak to cover .lohn’s jiurpose of unconditional submission. 
The Great f 'barter was discussed, agreed to. and signed in a 
single day. One copy of it still remains in the IJritish Museum, 
injured by age and fire, but with the royal seal still hanging 
from the brown, shrivelled parchment. It is iinjiossible to gaze 
without reverence on the earlic'-t monument of Knglish freedom 
which we can see with our on n eyes and touch with our own 
hands, the great Charter to which from age to age patriots have 
looked back as the, basis of English liberty. Hut in itself the 
Charter was no novelty, nor did it claim to establish any new 
constitutional princi|)les. The Charter of Henry the F'irst 
formed the basis of the whole, and the .adilitions to it are for 
the most part formal recognitions of the judicial and adminis- 
trative changes introduced by Henry the Second. But the 
vague exjircs“ions of the older charters were now exchanged 
for precise and elaborate provisions. The bonds of unwritten 
custom which the older grants did little more than recognize 
had proved too weak to hold the .Vngc\ ins ; and the baronage 
now threw them aside for the restraints of written law. It is 
in this way that the Great ('barter marks the transition fi-om 
the age of traditional rights, preserved in the nation’s memory 
and ofllcially declared by the Primate, to the age of written 
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legislation, of Parliaments and Statutes, -which was soon to 
come. The Church had shown its power of self defence in the 
struggle over the inteidict, and the clause which recognized its 
rights alone letained the older and geiici il foim. But all 
vagueness ceases when the Charter passes on to deal with the 
rights of Englishmen at large, their light to lustice, to security 
of person and property, to good govciiiment “ No ficcman,” 
ran the memorable article that lies at the base of our whole 
judicial system, “ shall be seized or imprisoned, or dispossessed, 
or outlawed, oi m any way biought to ruin, we will not go 
against any man nor send against him, save by legal judgment 
of his pceis oi by the law of the land ” “ To no man will wo 

sell,” luns anothei, “ oi deny, or delay, right or justice ” The 
great refoims of the past itigns weie now formally recognized ; 
judges of assize were to hold their circuits four times in the 
year, and the King’s Court was no longer to follow the 
King in his wanderings over the realm, but to sit m a fixed 
place But the denial of justice under John was a small danger 
compaied with the lawless exactions both of himself and Ins 
prcdecessoi. liichaid had increased the amount of the scut igo 
which Heiiiy II had introduced, and applied it to r.aisc funds 
for his lansom He had restoicd the Danegeld, or iaiul tax, so 
often abolished, undei the new name of “carucage,” had sci/id 
the wool of the Listen i.ins and the plate of the chinches, and 
i.itcd moveables as well as land John hail again laised the 
1 ite of scutage, and imposed aids, fines, and lansoms at his 
pleasuie w ithout counsel of the baronage. The Great Cliarti‘r 
met till*- abuse by the piovisioii on which om constitutional 
system lests. With the exception of the three ciistomaiy 
feudal aids which still lennined to the Crown, “■ no sciitige or 
aid shall be imposed in our iialm save by the Common Council 
of the realm; ” and to thi'- Gieat Council it was provided that 
pielates and the greater barons should be summoned bj special 
wiit, and all tenants in chief thiough the sheriffs and bailiffs, 
at least fortj dajs befoie . But it was less easy to provide 
means for the control of a King whom no man could tiiist, and 
a council of tweiit\-hve batons was chosiii from the gcneial 
body of their order to enforce on John the observance of the 
Charter, with the right of declaring w ir on the King should its 
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provisions be infringed. Finally, the Charter was published 
throughout the whole country, and sworn to at every hundred- 
mote and town mote by order from the King. 

J. 11. Green, Short History of the Engltsh People. 128-130. 


BAGEBOT (1872) 

Many most important enactments of that period (and the 
fact is n.ofat characteristic) are declaratory acts. They do not 
profess to enjoin by inherent authority what the law shall in 
future be, but to state and mark what the law is; they are 
declarations of immemorial custom, not precepts of new duties. 
Even in the “Great Charter” the notion of new enactments was 
secondary, it was a great mixture of old and new; it was a 
sort of compact defining what was doubtful in floating custom. 

Walter Bauehot, English Constit ition. 280. 


TASWELL LASGMEAD (1879) 

Three great political documents, in the nature of funda- 
mental comijacts between the Crown and the Nation, stand out 
as ]iromincut landmarks in English Constitutional history. 
Mjigna Charta, the Petition of Eight, and the Bill of Rights 
constitute, in the words of Lord Chatham, “ the Bible of the 
English Constitution.” In each of these documents whether it 
be of the lllth or of the 17th century is observable the common 
characteristic of professing to introduce nothing new. Each 
professed to assert rights and liberties which were already old, 
and sought to redress grievances which were for the most part 
themselves innovations upon the ancient liberties of the people. 
Tn its practical combination of consenative instincts with 
liberal aspirations, in its power of progressive development and 
self-adaptation to the changing political and social wants of each 
successive generation, have alw.ays Lain the peculiar excel- 
lence and at the same time the surest safeguard, of our 
Constitution. 

I'he Great Charter of Liberties was the outcome of .i move- 
ment of all the freemen of the realm, led by their natural leaders, 
the b.arons. Far from being a ‘ mere piece of class legislation,’ 
extorted by the barons alone for their own special interests, it 
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IS m itself a noble and remarkable proof of the sympathy and 
union then existing between the aristocracy and all classes of 
the commonalty. 

J P lA8WBLi.LAKaHXi.D, En^ith Comtitutumol UuXmy 85 
RDDOLT von 6NEIBT (1889) 

This charter of liberties diffeted from those prevalent on the 
continent, especially in the fact that tlie Prelates and lassals 
do not think of themselves alone, but also extend the necessary 
securities to the classes below them . . Magna Chaita was 

a pledge of reconciliation between all classes. Its existence 
and ratification maintained, for ccnfiines, the notion of tiinda- 
mental lights as applicable to all classes, in the consciousness 
that no liberties could be upheld bj the supeiior classes for any 
length of time, without gu iraiitees of personal libeity for tlie 
humbler also 

RinoLF ^ov Gnfist, Hittary of the Lnyliah Parliament, translated by 
A H Keane 29-lOd 

POLLOCK AND UAITLAND (1895) 

Every one of its brief sentences is aimed at some different 
object and is full of future law 

Pollock AND Maitland, iZiVoiy o/ /:aw 1 150 

OABDINXR (1895) 

It was a good seem ity if it could be maintained . . So 
little was .John trusted that it was tlioiight ne^ossirv to 
establish a body of twenty-fiie, — tninfi-fonr barons and the 
Mayor of London, — which was to guard against anv attempt 
of the king to break his word In othei words, fheie was 

to be a permanent organization for making war upon the king 

GAHDI>m ''IniJrnt's Histori/ nf Eiiifland 181 

RANSOM F (IRS-) 

One of the best features of the (hiifer was the wav in which 
eveiy right granted to a haion was carefiillv extended to include 
the case of the simple freeman . . . These provisions and many 
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others which concerned every class of the population form the 
substance of the Great Charter, which has ever since been 
regarded by Englishmen as the foundation of their liberties 
In later times it took the position in popular esteem which had 
Intheito been held by the “ laws of Henry I.,” or the “ laws of 
King Edward,” and has been confirmed o\ci and over again. 

Cyiul RaMSOMI!., Advanced Uittory of England, 178 - 177 . 
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Chaptek III 

THE SmUIOHS TO FABLIAMENT (1295) 

SUGGESTIONS 

The importance of the “ tininmons ” is chiefly prospective. It takes 
a place among documents more famous because it is typical of a large 
class of constitutional services. 

This suniinons, together with .similar writs, was issued by order of 
the Crown. The king had found himself early in 129.'i iii very diffi- 
cult circumstances. In June he issued writs of summons to the mem- 
bers of Parliament to meet at We.stmiiister in .\ugust; this meeting 
lasted but two days, and as no representative of the Commons was 
summoned to this assembly, it is more properly styled a session of a 
Great Council. No attempt was made in it to raise money, but it 
was probably arranged that a grant shouhl be asked for in the next 
session. With this in view, writs were issued on the 30th of Sej^tem- 
ber to the Ecclesiastical representatives. On the 1st of flctober, the 
writs were issued to the baronage. On the 3rd of October the writs 
to the sheriffs are dated; and by these each sboriff is directed to 
return two knights elected by tlie counties, and two citizens or 
burghers for each city or borough within his shire. 

By such writs of summons a |K-rfcct representation f)f the three 
estates was secured, and a parliament constituted, on the model of 
which every succeeding .assembly bearing that name was formed. 

One may well pause at this jioint to look back upon the Witenage- 
mot of the Teutonic system of government and look forward to the 
assembly body of the Congre.ss of the United States. 

For Outlines and Material, see A]>]>endix A. 


DOCUMENT 

Summons to Parliament (Oct. 3rd, 1295) 

Report on The King to the Sheriff of Northamptonshire : 

Whereas, in order to make provision of remedies 
App. i.,'p. 06, against tlie dangers which at this time menace tlie 
translated realm, wc desire to take counsel with the carls, 
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barons, and other noblemen of our kingdom, and 
for that reason have commanded them to meet us 
on the Sunday next after the feast of Saiut Martin 
in the winter next ensuing, at Westminster, for tlie 
discussing, ordaiiuug and doing of whatsoever may 
be best for the obviating of such dangers, 

We do heieby firmly ooiuiiiand and enjoin you 
tliat there be chosen w itliout delay fiom the afore- 
said county two knights, and fiom e\ery city of 
that county two citizens, from every borough two 
buigesscs, all men of superior discretion and ability 
in affairs, and tliat you have them come to us at 
the day and place afoiesaid; 

In order that said knights shall have, in behalf 
of themsehes and the body of Ihe county afoiesaid, 
full and sullicient powei, and lied s.iul iitizens and 
burgesses shall ha\e, in behalf of tliinnsehes and 
the body of the cities and boiouahs afoiisaid both 
separately and collectively, full and siiflicient power, 
for doing what shall then be ordained by the com- 
mon counsel in the premises; so, that the business 
aforesaid shall in no wise remain unaccomplished 
for want of such powei. 

And have you theie the names of the knights, 
citizens, and buigesscs, and tins writ 

Witness the King at C'anteibury the thud day of 
October. 


by Henry A. 
Clapp (1‘JOO) 

Note the dif- 
ference be- 
tween this 
suininons 
and tbeihar- 
tei of Henry 
J All 1 

Xote Magna 
Cbarta, Art 
XIV. 


Vote the in- 
crease of 
powei m 
House of 
( oinmons 


CONTEMPORARY EXPOSITION 

THOMtS CROMWtLL (IWi) 

Maister Creke, as hertclyc as I can I commrnde me and in 
the same wise thaiikc yon (for your) gentill .and louyng hthres 
to me at snndi ve tvmys sent, and when as 1 aceordinglye liaue 
not in lykewise lemembrid and resenbid it hath been For that 
I hauc not hade anything to w'ryt of to i/mir adiKtinin nient. 
Whom r assure yon yf itweie in my Ijttyl power I couldc be 
■well contentyd to prefenv as ferre as any one man lynyng. 
But at this present I being at sum layser entendiug to re- 
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membre and also remanerate the oldc acquayntauncos and to 
renew Oft/ not foigoten sundiye acion', supposing ye 

desyre to know the >iew s curraunt in thus j>ar<ye9 for it is said 
that newe\ letiessliith the spy(rit) of lyfe, wlierfor ye shall 
ondcrstoiide that ln\ longtime I amongst other haiie Indiired 
a parlyameut Inch c mteiin id by the space of xvij hole wekks 
■wher we coiiimuuyd of w im pease stryffe contencyon debatte 
murinuie grudge Riches poueite (lenwiiu trowth falshode Jus- 
tyce equyte discayte opprescyon Magiianyinte act yuyto force 
attem prauncc Treason muider Felonye consyli . . . and also 
how a commune welth inyght be edifyed and a(lso) contenwid 
witAi/i oar Re lime. Howheyt, in eoiiclusyon, we haue d(^one) 
as o>n predecessois haue been wont to doo, lliitys to say, as 
well as we myght and lefte wher we begann Ye shall also 
onderstond the Duke of Suthfolke Turuysshyd with a gret 
armye goyth ouer in ill goodbye haste (whit)her I know not, 
when I know I shall adueityse yow Whe haue in our parlya- 
ment grantyd onto the Kingps highiits!, i ryght large subsyde, 
the lyke wherof was neur giantid in this realme All your 
fiendes to my kiiowlage be m good hcltli and specially they 
that ye wott of - ye know whit I meaoe. I thiiike it best to 
wryt in paiables becau8(t) I un in doubt Maister Vawhan 
Fareth well and so doth MaisUr Munkeistp(r). Maister 
Woodall IS mcryo uithowf a wyfte and lommi iirh/lh hym to you • 
and so ys also Nycholas Longmede which hatli payd William 
Wilfforde And thus as well f(are) ye as I wooldr myself at 
London the \.\i] daye of August by 7/o«r Frende to all his 
possible power. 

Thomas Chimwhi. 

Add To his (csp;eciil and entyrelye beloujd frende John 
Cieke be this youyii Bylbowe in Ibscaye. 

Hogis B Mi BKiMAH, Life of Thomas Cromwell (MS ), m the College 
Office of Harvard Univernty 

the coppy of the Kynqps letter 

Tn my herty wyse I recomeudeme unto you these shalbe for- 
asmoche as the Kyngis plesur and comandement ys that Robert 
Derknalt and John Bryges schulbe electe and chosyn Cito/.iii 
or buiges-.efe for that cite by reson wherof my lorde chaun- 
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cpler and I by owyr letterea written onto you aduertysed you 
tberof and ye the same little or nothynge regardyiige but 
ratther contemny bane closen othyr at your owiic wylles and 
comandement in that behalfe wherat the kyngcb highnes dothe 
not a lytell marvell wherefore in advoydyng of ferther dys- 
plesur, that mygte therby ensue I require you on the kynges 
behalfe that uotwythstondynge seyd elecciou ye procede to a 
new and eleote thosse other, accordynge to the tenure of the 
former letteres to you dyrectyd for that purpose without faylyng 
so to do as the kynges trustc and expecion is in you and as 
ye cntendc to avoide hys highness displesur at your parell and 
yf any persone wyll obstyiiately gaynsay the same I require 
you to aducrtisc me thcrof that I maye ordre hym as the 
kynges ple&ur slialbe in that case to lommatule thus fare ye 
well at the rolles the viiif day of May. 

Your louynge frcnde, 

Thomas Ckumwell. 

Afhl : To my ryzth louynge frendes the mayr shecyfFe and 
cominaltie of the C'iU* of Caniiterhitry and to euery of them. 

[This ofllcial letter was wiitteii by Thomas Cromwell to the 
“Magistrates” (i e., Town Counein of Cantei bury, May 18, 
153G. It is in the MS. Life of Cromwell, cited above.] 


CRITICAL COMMENT 

HALLAM (ISIS) 

To grant money was therefore the main object of their meet- 
ing ; and if the exigencies of the administration could have been 
relieved without subsidies, the citizens and burgesses might 
still have sat at home, aud obeyed the laws which a council 
of prel.ates and barons enaeteil for their government. But it 
is a diflleiilt question, whether (he fcing and the peers designed 
to make room for them, as it were, iii legislation ; and whether 
the power of the purse drew after it immediately', or only by 
degrees, those indispensable rights of consenting to laws which 
they now possess. 

Hr.NRT IIai-I-aM, Middle Ages, 370. 


t Altered to this from ” xx." 
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BTUBBB (1873) 

The design, as interpreted by the result, was the creation 
of a national parliament, composed of the three estates, organ- 
ized on the principle of concentrating local agency and ma- 
chinery in such a maimer as to produce unity of national action, 
and thus to strengthen the hand of the king, who personified 
the nation. This design was perfected in 1295. It was not 
the result of compulsion, but the consiiinmatiou of a growing 
policy. Edward did not call his pai liament ... on the spur 
of a momentary necessity, or as a new machinery invented for 
the occasion and to be thrown aside when the occasion was 
over, but as a perfected organization, the growth of which he 
had for twenty years been doing his best to guide. 

William Stuubs, Cotutiiul tonal Hislut y of England. II. 305. 


TAS WELL LANG MEAD (1870) 

From 1265 to 1295 was a trausitionary period: and it is 
only from the latter year that we can date the regular and 
complete establishment of a perfect representation of the Three 
Estates in Parliament. . . . The position of the kingdom was 
still critical, and Edward seems to have felt that he required 
to be backed up by the whole nation, supporting him as well 
by their common counsel and approval as by a general and 
adequate grant of an aid. He accordingly, on tlie 3()th of 
September, summoned a parliament to meet at Westmiusb'r 
in the November following, so constituted as to represent and 
have the power to tax the whole nation. 

T. P. Taswell-Lanohlad, English Constitutional History. 200-207. 

J K H08MER (1890) 

It was in the autumn of 1295 that he (Edward T.j performed 
his most memorable act, the last formal step which established 
fully the representation of the Commons. . . . 'I'hc foiward 
steps which the nation took, sometimes, to be sure, in spite of 
him, but sometimes under his guidance, were most momentous. 
The Great Charter was again and again confirmed, until it 
became as fixed as the hills, in tlie national life. ... In 1297, 
it was clearly established that there can be no taxation without 
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representation, — a principle npon which, five hundred years 
later, stood tlie Americans of ’70. . . . Parliament, too, stood 
forth, a well defined and organized expositor of the national will. 

J. K. Anglij-^axon Freedom 60, 61. 

BOUTMY (ISOl) 

In 129.'), the custom of summoning two knights from each 
county had become fixed. . . . From that time forward no 
Parliament was formally constituted without a summons ad- 
dressed to each of these two classes. l>uimg the same pciiod 
another element had been admitted to the assembly. The 
piincipal towns, those especially w'hich possessed charters, 
had been convoked in 120.') by Simon de Moiitfort; thirty 
years later a royal ordinance called ujioii them to send two 
inhabitants, citizens, oi buigesses, as lepresentatives, and after 
that year they received legularly a summons to Pailianient. 
The jear 129.') is tliercfoie a date of capital importance. The 
beginning of the fouiteeiith century found Pailiameut consist- 
ing of all the essentials of a tiuly national assembly, and 
representing even inoie completely than at the piesent day 
(for certain elements have betn lost by exclusion or disuse) 
the various components of the English nation. 

£mili Boi/iiiv, Lnyhih Constitution 65, 66. 

FREEMAN (lbJ2) 

One may certainly doubt whether Edward, when he sum- 
moned a baron to Parliament, meant positively to pledge 
himself to summon that baiou's hens for ever and ever or 
even neccssaiily to summon the baion himself to every future 
parliament. 'I'lie facts ai e the other way : the summons still 
for a while lemains ii regular But the perpetual summons, 
the heieditaiy summons, giadiially became the lule, and that 
rule may in a eertiiin sense be saul to date from 129.), the 
year from which so many things pailiaincutaiy date. 

Kdwd Fkeeman, House of Laid-*, lu Fomth 60 icsof Historical Essays 454. 

BANBOME (1895) 

In this assembly were rejirescnted each of what were be- 
ginning to be known as tlie tlircc estates of the realm, the 
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clergy, the nobility, and the conamonalty. . . . Thirty years 
had elapsed since the citizens and burgesses had been called 
to Simon de Montfort's convention in 1265. Since then it 
had been no uncommon thing to summon knights and burgesses 
to parliament, but the exact constitution of the assembly was 
by no means definitely settled. . . . This is, therefore, the first 
real parliament in which they bad ever taken part . . . The 
meeting of the Model Parliament of 1295 was a memorable day 
for England, and marks the beginning of a new era of parlia- 
mentary government. 

CrBin Kaksomb, Advanced History of England. 219, 220. 

B. B. OARDINSB (1SS5) 

Edward, attacked on two sides, threw himself for support on 
the English nation. Towards the end of 1295 he summoned a 
Parliament which was in must respects the model for all suc- 
ceeding Parliaments. It was attended not only by bishops, 
abbots, earls, and barons, by two knights from every shire, 
and two buigcsses from every borough, but also by rei>resenta- 
tives of the chapters of cathedrals and of the parochial clergy. 

8. B. Gabuibeb, Student's History of England. 218. 

O. B. ADAHS (1900) 

Tf the burgesses were certain to be admitted into the older 
institution there was nothing in that fact or in any other circum- 
stance of the time that determined the form and character 
which the new institution was to assume, and this was a ctucs- 
tion of vital importance for the future. Upon it depended tlie 
existence of the constitution quite as much as upon the survival 
and the broadened signific,ance of the ideas of the Magna 
Carta. In this particular the decisive perioil, the danger 
period, was that which extended from 12.>4 to 1295. We 
have a right, 1 think, to make 1295 the date of the beginning 
of Parliament. To be sure there was nothing whatever about 
the parliament of 129,') considered by itself alone which indi- 
cated that it was to be any more truly the model parliament 
than any one of the different experimental forms of the i)re- 
ceding forty years. It possessed more of the features of the 
curia regia than of a later parliament; the whole question of 
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estates and of organization was still unsettled; the struggle 
for the supremacy of the new parliament over the survivals of 
the old curia regis had still to be fought out in the following 
century, but as a historical fact the parliament of 1295 was the 
model parliament. The age of ex]>erimentiDg was over. In 
all the creative fundamental principles, both of constitution 
and of powers, Parliament was in existence as a different thing 
institutionally from the old curia regis. The later development 
was a perfection of details, an application of established prin- 
ciples to a constantly enlarging range of cases, not a work of 
new creation. 

Geo. B. Adams, Critical Periods of English constitutional Ilistory, in Ameri- 
can Historical JUview (July, 1900). 656. 
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Chapter IV 

CONPIKMATIO CHAETARUM (1297) 
SUGGESTIONS 

In events ^hich Jed to thisChutii wo trice two distinct forces, 
iiiiiiiolj, oUiKal <iik1 baioiiiil <li ti im » , wliirh, timed by an extroor- 
diii.oy coiiicidont ciilmin it< d tosfetlicr 'Jhe Ircasuiy was ultoily 
drained. King Edwaid, Iroin slie< i want, was diiion to tyianiious 
extol tion, wliLii iilanning his second atl icK on 1 rsiice with llie aid 
of Flandtis The C'h irch and liainiiige alike ddied liim liohun, 
Eail of lieu fold, and Ihgod, Eail ui Noifolk, headed th opposition 
Edwaid found liiiiisolf poweiless lo iiioie, and in i biiist of ftchng 
owned that he had taken their subst incc w ithoiit due w arrant of law 
Still in want of money, he apjiealed to the barons but they in tnin 
demanded rediess of grievances and the confii ination of Magn.i Charta 
In August, Edwaid pioteedid lo Ghent, lemng Ins son, Edward, 
Pnnee of W lies, as Ki gent. As soon is thi King had ih ]iiited, tlie 
Earls seized the opportunits to press thru deininds Enteiing the 
Exche<iuer, they ]H remptoiilj forbade the li lions lluie to lew the aid, 
the giant of which they a8->erted hid laeii illigilly obtained, until the 
charters had bien conliriiied Suppoitid by a laigc inilitaii follow- 
ing, and bathed up by th< citi/eiis of London, they wen masters of 
the situation, and the \oung Pnneo ind his t oiincil found it necessary 
to yield Ihi Confii iintio Ch ill iriiin, whn h although a statute, is 
drawn up in thf foim of i thartei, was passi d on tin 10th of October, 
1297, 111 a railiimeut it which knights of the shin ittended as repre 
sentatives of the toininons as well as the In and clerical liaionage 
It was immedialily sent o\tr to King 1 dw iid at f>heiit, and there 
confirmed by him on the "ith of No\ • rabi i following 

These articles were drawn up in riench. Another set, in Latin, 
differing in one or two imiioitiiit jioints, is known .is the st itute “ de 
Tallagio non coneedeiiiio ” This is lefniid In in f lie Jiri ainhlc of 
the Pititioii of Kight, ind is iccognized as ,i statute bj adicision of 
the Judges in 10J7 

In Confirm itio ( haitaruin, as m Migna Charta, we find a culmina- 
tion of luflueiicisbiiiiging iboiit ■vdocuminl which lias aiital place in 
the organization ol ill future goieriiment Such ch.iiteis are “the 
rallying point of tlic oppiosed and the offended,’’ and no student of 
American lihtrly can ajipieciate intelligently the stinggle from 1705 
to 177G without an insi.,ht into the historic hegmiuiigs of “Tuxahon 
UMhoiU rept t sc ulnlinn ’ 

For Outlines and Matciial, see Appendix A. 
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DOCUMENT 


“Confirmatio Chartarum” of Edward I. (1297) 


I. Edward, by the grace of Grod, King of Eng- The Statutes 
land, Lord of Ireland, and Duke Guyan, to all those 
that tliese present letters shall hear or see, greeting, translated 
Know ye that we to the honour of God and of holy ^7 William 
Church, and to the profit of our realm, have granted bkar- 
for us and our heirs, that the Charter of Liberties urs, 480, 
and the Charter of the Forest, which were made by '***'^‘ 
common assent of all the realm, in the time of King 
Henry our father, shall he kept in every jioint with- 
out breach. And we will that the same charters 


sliall be sent under our seal as well to our justices of 
the forest as to others, and to all sheriffs of shires, 
and to all our other oftieers, and to all our cities 
throughout the realm, together with our writs in the 
nhieh it shall be contained, that they cause the 
foresail! charters to bo published, and to declare to 
the people th.at wc ha\e confirmed them in all points, 
and that our justices, shcritTs. mayors, and other 
ministers which under us have the laws of our land 
to guide, shall allow the said charters pleaded before 
them in judgment in all their points ; that is to 
wit, the Great Charter as the common l.aw, and the 
Charter of the Forest according to the Assize of the 
Forest, for the wealth of our realm. 

II. And wc iiill that if any judgment be given 
from henceforth, contrary to the iioints of tin* char- 
ters aforesaid, by the justices or by any othci our 
ministers that hold plea before them against the 
points of the charters, it sh.all be undone and holden 
for nought. 

III. And wc will that the same charters shall be 


The gist of 
Maena 
Charts and 
of the Cliar- 
ter of the 
Forest ap- 
pears in this 
article; by 
this statute 
the preroga- 
tive of levy- 
ing internal 
taxes was 
given up. 


The remedy 
against arbi- 
trary judg- 
ment lay in 
the law of 
Art ii. 


sent under our seal to cathedral churches throughout 
our realm, tlu*re to remain, ami shall be read before ^ ^ ... 
the people two times by the year jj,g 

IV. And that .all archbishops and bishops shall authority of 
pronounce the sentence of great excommunication Church. 
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Articles v., 
t 1., and vii. 
contain the 
essence of 
the principle, 
“ No taxa- 
tion without 
representa- 
tion." 


Beginning of 
a system by 
which taxes 
In foreign 
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against all those that by word, deed, or counsel do 
contrary to the foresaid charters, or that in any 
point break or undo them. And that the said curses 
be twice a year denounced and published by the 
prelates aforesaid. And if the prelates or any of 
them be remiss in the denunciation of the said sen- 
tences, the Archbishops of Canterbury and York 
for the time being, as is fitting, shall compel and 
distrein them to make that denunciation in form 
aforesaid. 

V. And for so much as divers people of our realm 
are in fear that the aids and tasks which they have 
given to us beforetime towards our wars and other 
business, of their own grant and goodwill, howso- 
ever they were made, might turn to a bondage to 
them and their heirs, because they might be at 
another time found in the rolls, and so likewise the 
prises taken throughout the realm by our ministers ; 
we have granted for us and our heirs, that we shall 
not draw' such aids, tasks, nor prises into a custom, 
for anything that hath been done heretofore, or tliat 
may be found by roll or in any other manner. 

VI. Aloreover we have granted for ns and our 
heirs, as well to archbishops, bishops, abbots, priors, 
and other folk of holy Church, as also to earls, 
barons, and to all the commonalty of the laud, that 
for no business from henceforth will we take such 
manner of aids, tasks, nor prises, but by the com- 
mon consent of the realm, and for the common profit 
thereof, saving the ancient aids and prises due and 
accustomed. 

VII. And for so much as the more part of the 
commonalty of the realm find themselves sore grieved 
with the maletote of wools, that is to wit, a toll of 
forty shillings for every sack of wool, and have made 
petition to us to relea.se the same ; we, at their re- 
quests, have clearly released it, and have granted 
for us and our heirs that we shall not take such thing 
nor any other without their common assent and good 
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will ; saving to us and our heirs the custom of wools, trade were 
skins, and leather granted before by the commonalty 
aforesaid. In witness of which things we have ment. 
caused these our letters to be made patents. Wit- 
ness Edward our son at London, the 10th day of 
October, the five and twentieth year of our reign. 

And be it remembered that this same charter, in 
the same terms, word for word, was sealed in Flan- 
ders under the king’s great seal, that is to say, at 
Ghent, the dth day of November in the 25th year of 
the reign of our aforesaid lord the king, and sent 
into England. 


CONTEMPORARY EXPOSITION 

BARTROIiOHEW DE COTTON (1297) 

His majesty the King conceded to all who owed him service 
and to all lioldcrs of twenty measures of land that they should 
not be held to go with him into Flanders except for the perform- 
ance of promises and of militaiy service due said King. 

Bartroix)mew de Cotton, Historia Angticana, translated by H. A. 
Clapp (1900). 327. 


CRITICAL COMMENT 
HALLAN (1818) 

That famous statute, inadequately denominated the confirma- 
tion of the eharU'rs, because it added another pillar to our 
Constitution, is not less important than the great charter itself. 
Hitherto the King’s prerogative of levying money. . . . had 
passed unquestioned. Some imi>ositions, that especially on the 
export of wool, affected all the King’s subjects. It was now 
the moment to enfranchise the {leople, and give that security to 
private property which Magua Charts had given to personal 
liberty. 

IIkniit IIallam, Middle Ages. 354. 
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KACAUIiAT (1849) 

That the King could not impose taxes without the consent 
of parliament is admitted to have been, from time immemorial, 
a fundamental law of England. It was among the articles 
which John was compelled by the Barons to sign. Edward I. 
ventured to break through the rule, but able, powerful, and 
popular as he was, he encountered an opposition to which he 
found it expedient to yield. He covenanted, accordingly in 
express terms, for himself and for his heirs, that they would 
never again levy any aid without the assent and good will of 
the estates of the realm. 

SlACAUliAr, History of England. I. 25. 

ST0BBB (1873) 

The charters were confirmed by inspeximus on the 12th; the 
King on the 5th of November at Ghent confirmed both the char- 
ters and the new articles. These articles are the summary of the 
advantages gained at the termination of the struggle of eighty- 
two years, and in words they amount to very little more than 
a reinsertion of the clauses omitted from the Great Charter of 
John. The “ Confirmatio Cartarum ” is one of the most curious 
phenomena of our national history, whether it be regarded as 
the result of an occasional crisis, or as the decision, no longer 
to be delayed, of a struggle of principles. . . . The forces 
which seized that opportunity were ready, and were the result 
of a long series of causes and the working of principles which 
must sooner or later have made an opportunity for themselves. 
Such a crisis, if they had separately attempted to bring it 
about, might have changed the dynasty, or subverted the 
relations of church and state, crown and parliament, but ac- 
cepted as it came, it brought about a result singularly in har- 
mony with what seems from history and experience to be the 
natural direction of English progress. 

WiLUAM Stubbs, Constitutional History of England. II. 150, 151. 

TABWELL-LANOMZAD (1879) 

The “ Confirmatio Chartarum,” which, although a statute, is 
drawn up in the form of a charter, was passed on the lOth of 
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October, 1297, ia a Parliament at which Knights of the Shire 
attended as representatives of the Commons, as well as laj and 
clerical baronage. . . . The Confirmatio Chartarnm ” was not 
merely a re-issne of Magna Charta and the Charter of the 
Forest, — but the enactment of a series of new provisions in- 
tended to deprive the Crown in the future of its assumed right 
of arbitrary taxation. . . . The exclusive right of Parliament 
to impose ta:pation, though often infringed by the illegal exer- 
cise of prerc^ative, became from this time an axiom of the 
Constitution. 

T. P. TaswelIi-Lanombad, Englith CcnttiMional HiMory. 216, 217. 

FEUJ>EX (1882) 

The reign of Edward I. is marked by the admission of the 
Commons to Parliament, and by the partial surrender on the 
part of the Crown of its claims to arbitrary taxation. In 1297, 
Humphrey Bohun, Earl of Hereford, ^ger Bigod, Earl of 
Norfolk, and Archbishop Winchelsey, representing baronial 
and clerical interests, extorted from Edward the Confirmatio 
Chartarum. 

H. St. C. Feiidek, Short Constitutional History of England. 18. 


RUDOLF VON OREJ8T (1888) 

This Confirmatio Chartarum, in French and Latin text, 
represents, in fact, a fundamental law comparable with Magna 
Charta, and to the credit of the Crown in contrast with the 
events of 1215. . . . The main point . . . was that the right 
constantly contended for since Magna Charta in 1215 of signi- 
fying an assent to the taxes, had after a lapse of a century 
been at last achieved, and this on a broad footing of the land- 
owning classes, which in fact pay them. 

Rudolf ton Gnxmt, History of thr Eng. Parliamrnt, translated by A. H. 
Keane. 1. 159. 


HARRIS TATLOR (1889) 

Not until eighty years after the issuance of the G-reat Charter 
did the nation finally win, through the Confirmatio Cartarnm, 
a permanent (xinstitntional guarantee Hint taxes should never 
be imposed by the unaided force of the royal authority. . . . 
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Tn the parliament of 1295 the three estates appeared in pei> 
son or by representatives : the lay and spiritual baronage repre- 
sented themselves, the inferior clergy and the commons, each 
as an estate of the realm, appeared through their chosen repre- 
sentatives. Two years after the national assembly was thus 
constituted, the long struggle of the nation for the right to tax 
itself was closed at the end of the “ Barons’ War" by the Con- 
flrmatio Gartarum, wherein Edward I. was made to promise 
the clergy, the barons and all the commonalty of the land, that 
for no business from henceforth will we take such manner of 
aids, tasks, nor prizes, but by the common assent of the realm, 
and for the common profit thereof, saving the ancient aids and 
prizes due and accustomed.” 

HAMins Tatlob, Origin and Growth of the English Constitution. IL 11-13. 
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Chjlptkb V 

L^QAL FOSUS AND TTJBT TEIALS (1429) 

suaaESTioNS 

Tas Statute 8 Henry VI. 12 is chosen as the type of the many statutes 
enacted in the Lancastrian Period. Beferred to by Sir John For- 
tescue (whose interpretation of the English laws of the fifteenth cen- 
tury forms a running commentary upon the government of his day) 
tills statute seems particularly worthy of place amongst our docu- 
ments. This is the earliest mention, in a statute, of the system of 
trial by jury — “Inquest to bo taken of lawful men.” 

The system of judicature is too technical and too far-reaching to be 
developed as a correlation of constitutional government, but it is well 
to give a cursory glance at Curia Regis, the Laws of Henry II., and 
the growth of Trial by Jury, that the principle of “ liberty of the 
subject ” may here be shown to have a legal as well as a moral sup- 
port in the history of Anglo-Saxon government. 

Throughout the earlier study, suggested by the topics in the Appen- 
dix, the development of the court and trial by jury are constantly 
referred to as a basis for research. 

For Outlines and Material, see Appendix A. 


DOCUMENT 

Statutes : 8 Henry VI. Cap. zs (1419) 

No Judgment or Record shall be reversed for any The Statmee 
Writ, Process, &o. , rased. What Defects in Records 
may be amended by the Judges, and what not. 

Item, our Lord the King had ordained and estab- 
lished by the authority of this present parliament. 

That for error assigned, or to be assigned, in any 
record, process, or warrant of attorney, original Assured dig- 
writ or judicial, panel or return, in any places 
the same rased or interlined, or in any addition, 
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Changes to 
be made by 
judges if 
needfuL 


sabtraction, or diminatioa of words, letters, titles, 
or parcel of letters, found in any such record, proc- 
ess, warrant of attorney, writ, panel, or return, 
which rasings, interlinings, addition, subtraction, 
or diminution, at the discretion of the King’s judges 
of the courts and places, in which the said records 
or process by writ of error, or otherwise, be certi- 
fied, do appear snsptected, no judgment nor record 
shaU be reversed nor adnulled. 

II. And that the King’s judges of the courts and 
places in which any record, process, word, plea, 
warrant of attorney, writ, panel, or return, which 
for the time shall be, shall have power to examine 
such records, process, words, pleas, warrants of 
attorney, writs, panels, or return, by them and their 
clerks, and to reform and amend (in alBrmance of 
the judgments of such records and processes) all 
that which to them in their discretion seemeth to be 
misprision of the clerks in such record, processes. 


word, plea, warrant of attorney, writ, panel, and 
Exceptions: return ; (2) except appeals, indictments of treason 
beral^ed^ and of felonies, and the outlawries of the same, and 
in certain substance of the proper names, surnames, and 


cases. additions, left out in original writs and writs of 

exigent, according to the statute another time made 


the first year of King Henry, father to our lord the 
King that now is, and in other writs containing 
Judges' right proclamation ; (3) so that by such misprision of the 
wU^be- °° judgment shall be reversed nor adnulled. 
tween record (4) And if any record, process, writ, warrant of 
return, or panel be certified defective, 
same. Otherwise than according to the writing which thereof 

remaineth in the treasury, courts, or places from 
whence they be certified, the parties in affirmance 
of the judgments of such record and process shall 
have advantage to alledge, that the same writing is 
variant from the said certificate, and that found and 


certified, the same variance shall be by the said 
Judges reformed and amended according to the first 
writinar. 
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HI. Aad moreover it is ordaiaed, that if aaj 
record, or parcel of the same writ, return, panel, 
process, or warrant of attorney in the King’s courts 
of chancery, exchequer, the one bench or the other, 
or in his treasury, be willingly stolen, taken away, 
withdrawn, or avoided by any clerk, or by other 
person, because whereof any judgment shall be re- 
versed ; ^at^such stealer, taker away, withdrawer, 
or avoider, their procurators, counsellors, and abet- Punishment 
tors, thereof indicted, and by process thereupon 
made thereof duly convict by their own confession, to be felony, 
or by inquest to be taken of lawful men, whereof 
the one half shall be of the men of any court of the 
same courts, and the other half of other, shall be 
judged for felons, and shall incur tlie pain of felony. 

(2) And that the judges of the said courts of the 
one bench or of the other, have power to hear and 
determine such defaults before them, and thereof to 
make due punishment as afore is said. 

IV. Provided always, That if auy such record, 
process, writ, or warrant of attorney, panel, or re- 
turn, or parcel of the same, be now, cr hereafter 
shall be exemplified in the King’s ch.in cry under 
the great seal, and such exemplification there of 
record inrolled without any rasing in the same place 
in the exemplification and the inrolhnent of the 
same, that another time for any error assigned, or 
to be assigned in the said record, process, writ, 
warrant of attorney, panel, or return, in any letter. Power of the 
word, clause, or matter of the same varying, or eon- 
trary to the said exemplification and the inrollment, 
there shall be no judgment of the said records and 
process reversed nor aduuUed. 

CONTEMPORARY EXPOSITION 
FOBTESCCX (I4S0) 

The way of proceeding in civil cases. 

Twelve Good and true Men being sworn, as in the Manner 
above related, legally qualified, that is, having over and besides 
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their Moveables, Possessions in Land suflScient (as was said) 
wherewith to maintain their Rank and Station; neither sus- 
pected bj, nor at Variance with either of the Parties ; all of the 
Neighboorhood ; there shall be read to them, in English, by the 
Court, the (a) Record and Nature of the Piea, at length, which 
is depending between the Parties; and the Issue thereupon 
shall be plainly laid before them, concerning the Truth of which, 
those who are so sworn, are to certify the Court : Which done, 
each of the Parties, by (b) Themselves or their Counsel, in 
Presence of the Court, shall declare and lay open to the Jury 
all and singular the Matters and Evidences, whereby they think 
they may be able to inform the Court concerning the Truth of 
the Point in Question ; after which each of the Parties has a 
Liberty to produce before the Court all such Witnesses as they 
please, or can get to appear on their Behalf ; who being charged 
upon their Oaths, shall give in Evidence all that they know 
touching the Truth of the Fact, concerning which the Parties 
are at Issue : And, if Necessity so require, the Witnesses may 
be heard and examined apart, till they shall have deposed all 
that they have to give in Evidence, so that what the One has 
declared shall not inform or induce another Witness of the same 
Side, to give his Evidence in the same Words, or to the very 
same Effect. The whole of the Evidence being gone thro’, the 
Jurors shall confer together, at their Pleasure, as they shall 
think most convenient, upon the Truth of the Issue before them; 
with as much deliberation and Leisure as they can well desire, 
being all the While in the Keeping of an Officer of the Court, 
in a Place assigned them for that Purpose, Lest any One should 
attempt by indirect Methods to influence them as to their Opin- 
ion, which they are to give in to the Court Lastly, They are 
to return into Court and certify the J ustices upon the Truth of 
the Issue so joined, in the Presence of the Parties (if they please 
to be present) particularly the Person who is Plaintiff in the 
Cause; what the Jurors shall so certify in the Laws of England, 
is called (c) the Verdict. In Pursuance of which Verdict, the 
Justices shall render and form their Judgment Notwithstand- 
ing, if the (d) Party, against whom such Verdict is obtained, 
complain that He is thereby aggrieved. He may sue out a Writ 
of Attaint, both against the Jury, and also against the Parly 
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who obtained it : in Virtue of which, if it be found upon the 
Oath of (e) Twenty-four Men (returned in Manner before ob- 
served, chosen and sworn in due Form of Law, who ought to 
have much better Estates than tltose who were first returned 
and sworn) that those, who were the Original Panel and sworn 
to try the Fact, have given a Verdict, f (15), contrary to 
Evidence, and their Oaih ; Every One of the first Jury shall 
be (g) committed to the Publick Oaol, their Goods shall be 
confiscated, their Possessions seised into the King’s Hands, 
their Habitations and Houses shall be pulled down, Iheir Wood- 
lands shall be selled, their Meadows shall be plowed up, and 
they themselves shall ever thenceforward be esteemed, in the 
Eye of the Law, Infamous, and in no Case whatsoever, h (16), 
are they to be admitted to give Evidence in any Court of 
Itecord: The Party, who suffered in the former Trial, shall 
be restored to every Thing they gave against Him, thro’ Occa- 
sion of such their False Verdiet: And, who then (tho’ He 
should have no Regard to Conscience or Honesty) being so 
charged upon his Oath, would not declare the Truth from the 
bare Apprehensions and Shame of so Heavy a Punishment, and 
the very great Infamy which attends a contrary Behaviour: 
And, if perhaps, one or more amongst them should be so un- 
thinking or daring, as to prostitute their Character, yet the rest 
of the Jurors, probably, will set a better Value on toeir Repu- 
tations than to suffer either their Goo<I Name or Possessious to 
be destroyed and seised in such a Manner ; (i) Now, is not this 
Method of coming at the Truth better and more effectual, than 
that Way of Proceeding, which the Civil Laws prescribe? No 
one’s Cause or Right is, in this Case, lost, either by Death or 
Failure of Witnesses, 'fhe (k) Jurors returned are well known ; 
they are not procured for Hire ; They are not of Inferior Con- 
dition ; neither Strangers, nor People of Uncertain Characters, 
whose Circumstances or Prejudices may be unknown. The (k) 
Witnesses or Jurors are of the Neighbourhood, able to live of 
themselves, of Good Reputation and unexceptionable Charac- 
ters, not brought before the Court by either of the Parties, but 
(1) chosen and returned by a proper Ofllcer, a worthy, disin- 
terested and indifferent Person, and obliged under a Penalty to 
appear upon the Trial, (k) They are well acquainted with all 
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the Facts which the Evidences depose, and with their several 
Characters, (m) What need of mure WoihIs? There is nothing 
omitted which can discover tlie Truth of the Case at Issue, 
nothing which can in any Respect be concealed from, or un- 
known to a Jury who are so appointed and returned, 1 say, as 
far as it is possible for the Wit of Man to devise. 

Sib John Fobtescub, De Laudibus Legu, Anglite. XXVL (dvl. 14S0). 

SAINT-OEBUAIN (1518) 

Doctor. If one of the twelve men of an inquest know the 
very truth of his own knowledge, and instructeth his fellows 
tliereof, and they will in no wise give credence to him, and 
thereupon, because meat and drink is prohibited them, he is 
given to that point, that either he must assent to them, and give 
their verdict against his own knowledge and against his own 
conscience, or die for lack of meat, how may the law then stand 
with conscience, that will drive an innocent to that extremity, to 
be either forsworn, or to be famished and die for want of meat? 

Student. I take not the law of the realm to be, that the jury 
after they be sworn may not eat nor drink till they be agreed of 
the verdict, but truth it is there is a maxime and an old custom 
in the law that they shall not eat nor drink after they be sworn 
till they have given their verdict, without the assent and license 
of the justices and that is ordained by the law for eschew- 
ing divers inconveniences that might follow thereupon, and that 
specially if they should eat or drink at the costs of the parties ; 
and therefore if they do contrary, it may be laid in arrest of 
the judgment ; but with the assent of the justices they may both 
eat and drink, as if any of the jurors fall sick before they be 
agreed of the verdict, so sore that he may not commune of the 
verdict, then by the assent of the justices he may have meat 
and drink, and also such other things as be necessary for him 
Cbbistopheb Saixt-Gebmais, The Doctor and The Student. lOa 


CRITICAL COMMENT 

BLACKBTOHE’B COMMENTARIES (1755) 

The learned judge has displayed much erudition in the 
beginning of this chapter to prove the antiquity of the trial by 
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jury ; but the trials referred to by the authors there cited, and 
even \,\i& judicium parium [the jiidgiiieut of peers] mentioned 
in the celebrated chapter of Mayim Cliarta, are trials whieh 
were something similar to that by a jury, rather than instances 
of a trial by jury according to the present established form. 
The judicium parium seems strictly the judgment of a subject’s 
equals in the feudal courts of the king and barons. And 
so little appears to be ascertained by antiquarians respecting 
the intrdduction of the trial in criminal cases by two juries, 
that although it is one of the most important, it is certainly one 
of the most obscure and inexplicable, parts of the law of Eng- 
land. The unanimity of twelve men, so repugnant to all ex- 
perience of human conduct, passions, and understandings, 
could hardly in any age have been introduced into practice by 
a deliberate act of the legislature. 

But that the life, and perhaps the liberty and property, of a 
subject should not be affected by the concurring judgment of 
a less number than twelve, where more were present, was a law 
founded in reason and caution, and seems to be transmitted to 
us by the common law, or from immemorial antiquity. The 
grand assize might have consisted of more than twelve, yet the 
venliet might have been given by twelve or more; and if 
twelve did not agree, the assize was afiforced, — that is, others 
were added till twelve did concur. . . . This was a majority, 
and not unanimity. A grand jury may consist of any number 
from twelve to twenty-three inclusive, but a presentment ought 
not to be made by less than twelve. . . . The same is true also 
of an inquisition before the coroner. In the high court of 
parliament and the court of the lord high steward a peer may 
be convicted by the greater number; yet there can be no 
conviction unless the greater number consists at least of 
twelve. . . . Under a commission of lunacy the jury was seven- 
teen. but twelve joined in the verdict. ... A jury upon a writ 
of inquiry may be more than twelve. In all these cases, if 
twelve only appeared, it followed as a necessary consequence 
that to act with effect they must have been unanimous. Hence 
this may be suggested as a conjecture respecting the origin 
of the unanimity of juries, that, as less than twelve — if 
twelve or more were present — could pronounce no effective 
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verdict, when twelve only were sworn, their unanimity became 
indispensable. 

SlB WiLUAlf Biackstonjc, Commentaries on the Laws of England. 111. 376. 

OBOROE SPENCE (1846) 

The exercise of the control last adverted to on the part of the 
judges was the foundation of that system of rules in regard to 
evidence which has since constituted so large and important a 
branch of the law of England. 

The practice of receiving evidence openly at the bar immedi* 
ately led to another remarkable result — namely, the great 
extension of the doty of an advocate. In earlier times — 
upon criminal as well as civil inquiries — the jury after they had 
been sworn and merely chaiged by the court as to the points 
at issue, retired to consult tc^ether in secret without hearing 
either witnesses or counsel at the bar. But now the scene was 
totally changed ; witnesses were examined and cross-examined 
in open court ; the floodgates of forensic eloquence were opened, 
and full scope given to the advocate to exercise his ingenuity 
and powers of persuasion on the jurors, to whose discretion the 
power of judging on matters of fact was now intrusted.” 

Another important consequence followed — when the jury in 
an assize gave or were presumed to give their verdict upon 
facts within their knowledge, if they came to a wrong decision 
they must usually have been guilty of perjury. When they 
became judges of the facts upon evidence, the liability to 
attaint would have been as unreasonable and unjust as in the 
ease of an ordinary jury: it therefore virtually fell into disuse. 
Thenceforth the means of correcting error and mistake on the 
part of a jury, was left without adequate remedy by the courts 
of law until the seventeenth century, when the practice of 
granting new trials was introduced, which I shall have occasion 
again to advert to in tracing the equitable jurisdiction of the 
Court of Chancery (1). 

The last change in the institution of jury trial is of compara- 
tively modern introduction; it is the limiting the functions of 
the jury to that of being judges of fact upon evidence laid 
before them. The principles, Mr. Starkie observes, which 
warranted this change are obvious; it was found tiiat the 
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caase of truth suffered more from the prejudices which the 
residence of jurors in the neighbourhood of the disputed fact 
were likely to engender, than was gained from knowledge and 
means of judging so acquired (2). Other inconveniences arose 
from the rules as to the Venue, so that, after various modifica- 
tions as to the number of persons from the hundred or vicinage 
that were to be put upon the jury by the Stat. 4 & 5 Anne, c. 
16, and 24 Geo. II., c. 18, the law requiring jurors to be re- 
turned from the vicinage or hundred was abolished in all civil 
actions and it was directed that they should be summoned from 
the body of the county. By a decision of the Court of Queen’s 
Bench in the first year of Queen Anne, it was held that if a 
jury gave a verdict of their own knowledge, they ought so to 
inform the Court, that they might be sworn ns witnesses. 
This, and another case in the reign of George 1. put an end to all 
remains of the ancient functions of juries as recognitors. The 
question, therefore, adds Mr. Starkie, When did the trial by 
jury begin? admits of no definite answer, otherwise than by 
referring to the different transitions to which allusion has been 
made (3). 

SnucSiEquitabh Jurisdiction of the Court of Chancery. L 129. 

FOK8TIH (1852) 

The rise and growth of the Jury system is a subject which 
ought to interest not only the lawyer but all who value the 
institutions of England, of which this is one of the most re- 
markable, being until recently a distinctive feature of our 
jurisprudence. . . . Trial by .Jury does not owe its existence 
to any positive law : — it is not the creature of an Act of 
Parliament establishing tlie form and defining the functions 
of the new tribunal. It arose, as 1 hope to show, silently and 
gradually out of the usages of a state of society which has 
forever passed away. . . . Few subjects have exercised the 
ingenuity and baffled the research of the historian more than 
the origin of the jury. ... I lielievc it to be capable alinost 
of demonstration, that the English jury is of indigenous 
growth, and was not copied or borrowed from any of the 
tribunals that existed on the continent. . . . 

The first mention of the trial by assise in our existing 
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statutes occurs in the Constitutions of Clarendon, a. d. 1164, 
where it was provided that if any dispute arose between a 
layman and a clerk as to whether a particular tenement was 
the property of the church or belonged to a lay fief, this was 
to be determined before tlie chief justiciary of the kingdom, by 
the verdict of twelve lawful men. . . . The problem is to dis- 
cover what was the origin and constitution of the jurats. . . . 

I conclude that, in the earliest times, disputes respecting 
lands were decided by the voice of the comtnuuity of the 
county or hundred, as the case might be, where the parties 
lived, that afterwards a select number was substituted for the 
whole, who gave their testimony upon oath, and therefore were 
called the ‘ jurats; ’ and that this suggested to Henry U. and 
his councillors the idea of the assise, which was nothing but 
the jurata in a technical form, and limited to milites, or knights 
who were summoned by a writ of the sheriff in virtue of a 
precept from the king. . . . 

As the use of juries became more frequent, and the advan- 
tages of employing them in the decision of disputes more mani- 
fest, the witnesses who formeil the secta of a plaintiff began to 
give their evidence before them, and, like tlie attesting wit- 
nesses to deeds, furnished them with that information wliich in 
theory they were supposed to possess previously respecting the 
cause of quarrel. . . . 

In the time of Fortescue, who was lord chancellor in the 
reign of Henry VI., with the exception of the requirement of 
personal knowledge in the jurors derived from near neighbour- 
hood of residence, the jury system had become in all its 
essential features similar to what now exists. . . . 

In England, the jury and the witnesses were for many years 
the same, so that it was only just that they should be punished 
if they wilfully gave their evidence, that is their verdict, con- 
trary to what they knew to be the truth. And this seems to 
have been too common. In the tenth year of the reign of 
Henry VI. a petition was presented to the Commons, com- 
plaining of the disherisons and injustice committed in assises 
and other inquests by perjureil jurors, and praying that in a 
writ of attaint the plaintiff may recover his damages against 
the petit jury, and every member thereof, os well as against 
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the defendant, and that no juror might serve on an attaint 
unless he had an estate of five x)ounds a year in the county. 

William Kobsytii, History of Trial by Jury, 1-185. 

J . a. OREEN (1874) 

The Wars of the Roses did far more than ruin one royal 
house or set up another on the throne. If they did not utterly 
destroy English freedom, they arrested its prepress for more 
than a hundred yours. They found England, in the words of 
Commines, ‘ ‘ among all the world’s lordships of which I have 
knowledge, that where the public weal is best ordered, and 
where least violence reigns o\er the people.” A King of 
England — the shrewd observer noticed — “can undertake no 
enterprise of account without assembling his Parliament, which 
is a thing most wise and holy, and therefore are these kings 
stronger and better served ” than the despotic sovereigns of 
the Continent. The English kingship, as a judge. Sir John 
Fortescue, could boast when writing at this time, was not an 
absolute but a limited monarchy; the land was not a land 
where the will of the prince was itself the law, but where the 
prince could neither make laws nor impose taxes save by bis 
subjects’ consent. At no time had Parliament played so con- 
stant and prominent a part in the government of the realm. 
At no time had the principles of constitutional liberty seemed 
so thoroughly undcr.stood and so dear to the people at large. 
The long Parliamentary contest between the Crown and the 
two Houses since the days of Edward the First had firmly 
established the great securities of national liberty — the right 
of freedom from arbitrar3’ taxation, from arbitrary l^islation, 
from arbitrary imprisonment, and the responsibility of even 
tlie highest servants of the Crown to Parliament and to the 
law. But with the close of the struggle for the succession 
this liberty suddenly disappears. We enter on an epoch of 
constitutional retrogression in which the slow work of the age 
that went before it was napidly undone. P.arliainentary life 
was almost suspended, or was (iirned into a mere form by the 
overpowering influence of the Crown. The legislative powers 
of the two llouses were usurptnl by the royal Council. 

J. U. Gbeen, Short History of the English PeojUe. 289, 290. 



60 


LEGAL FORMS AND JURY TRIALS [Ch. V 


TABWEUi-IiANOMlEAS (1879) 

The use of a Jury, both for criminal presentment and civil 
inquest, is mentioned for the first time in our statute law in 
the Constitutions of Clarendon. The way in which the jui'y 
is therein referred to seems to imply that it had already grown 
into general use and favour. When one could be found to 
accuse a powerful layman amenable to the Bishop’s jurisdic- 
tion, the sheriffs, at the Bishop’s request, were directed to 
“ swear twelve lawful men of the neighbourliood to tell the 
truth, according to their conscience,” aud the same statute 
declared that “ by the recognition of twelve lawful men,” the 
Chief Justice should decide all disputes as to the lay or clerical 
tenure of land. 

It was in the Grand Assize (the exact date of which is un- 
known) that the principle of recognition by jury, having grad- 
ually grown into familiar use in various civil matters, was 
applied by Henry II., in an expanded and technical form, to 
the decision of suits to try the right to land. It is described 
by Glanvill as a Royal boon conferred on the people, with the 
counsel and consent of the proceres, to relieve freeholders from 
the hardship of defending the title to their lands by the doubt- 
ful issue of trial by battle. By the Grand Assize the defend- 
ant was allowed his choice between wager of battle and the 
recognition (i. e., knowledge) of a jury of twelve sworn knights 
of the vicinage summoned for th.at purpose by the sheriff. 

In actions not seeking to determine the absolute right to 
land, but dealing with the seisin only (of which the “assize 
of novel disseisin” was the most important), the sheriff himself 
chose twelve knights or freeholders (legales homines) of the 
vicinage, who were sworn to try tlie question. In both cases 
the recognitors were sworn to found their verdict upon their 
own knowledge, gained either by eye-witness or by the words 
of their fathers, or by such words as they are bound to have 
as much confidence in as if they were their own. 'I’he proceed- 
ing by assize was in fact merely the sworn testimony of a 
certain number of persons summoned to give evidence upon 
matters within their own knowledge. They were themselves 
the only witnesses. If all were ignorant of the facts, a fresh 
jury had to be summoned ; if some of them only were ignorant, 
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or if they could not agree, others were to be added — a process 
subsequently called afforcing the jury — until a verdict could 
be obtained from twelve unanimous witnesses. 

The remedy by Assize was subsequently improved by several 
Acts of Parliament, particularly 13 Ed. I. c. 25 ; and as all 
actions on the assize were tried in the King’s Court or in that 
of the Justices Itinerant, the jurisdiction of the County and 
Hundred Courts began, from this period, rapidly to decline. 

By the Assize of Clarendon the principle of Recognition by 
jury was extended to criminal cases. It was ordained that in 
every county twelve lawful men of each hundred, with four 
lawful men from each township, should be sworn to present all 
reputed criminals of their district in each County court. The 
persons so presented were to be at once seized and sent to the 
water ordeal. This was simply a reconstitution or revival, in 
an expanded form, of the old English institution analogous to a 
Grand Jury, which, as we have seen, had existed at least since 
the time of King Etbelred II. 

By the Articles of Visitation issued under Richard I. in 1194, 
as instructions to the Itinerant Justices, the election and con- 
stitution of the J ury of Presentment established by Henry II. 
was further regulated, and assimilated to the system already in 
use for nominating the recognitors of the Grand Assize. From 
this developed Jury of Presentment our present Grand Jury has 
historically descended. 

The establishment of this system of combined presentment 
and ordeal had the effect of abolishing, in all criminal cases, 
the ancient practice of compurgation by the oath of friends, 
the “manifest fountain of unblushing perjury.” 

In the year 1215 the ordeal was abolished throughout 
Christendom by the fourth Lateran Council, and there remained 
only, for criminal trials in England, the Grand Jury and the 
Combat. But the Combat was not apidicable unless an injured 
])ro.ecutor, or “ appellant,” came forward to demand it; and as 
the Grand Jury was found inadequate to secure perfect justice, 
the practice (which had been intixMliiced even before the aboli- 
tion of ordeal) gradually grew up of allowing a second, or 
Petit Jury to affirm, or traverse, the testimony of the first set 
of inquest men. This became the general usage in the reign of 
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Henry III. Still for a long time no prisoner was compellable 
to plead, that is, he might refuse to be tried by the jury : but in 
this case he was remanded to prison, and from the date of the 
Statute of Westminster I. (8 Edward I.) was liable to the bar- 
barons punishment called peine forte et dure, which was only 
abolished so late as the reign of George III. 

It is important to bear in mind that in Trial by Jury as per- 
manently established, both in Civil and Criminal Gases, by 
Henry II., the function of the Jury long continued very differ- 
ent from that of the modern tribunal. The jurymen were still 
mere recognitors, deciding simply on their own knowledge or 
from tradition, aud not upon evidence produced before them ; 
and it was for this reason that they were always selected from 
the hundred or vicinage in which the question arose. 

The later development, common to the Civil and Criminal 
Jury alike, by which the jurors gradually changed from witnesses 
into judges of fact, the proof of which rested exclusively on the 
evidence of others, has now to be considered. The number of 
the recognitors was at first undefined, but when Glanvill wrote, 
under Henry II., twelve appears to have been the usual, though 
not the invariable, number mentioned in the King’s writs. 
We have seen that it was necessary that twelve jurymen should 
concur in their verdict, aud this re.sult, in Civil cases at least, 
was procured by “afforcing” the jury, that is, adding otlier 
recognitors from the vicinage who were acquainted with the 
matter. But the difficulty of procuring a verdict of twelve, 
caused for a time the verdict of a majority to be received. In 
the reign of Edward III., however, the necessity for a unani- 
mous verdict of twelve was re-established. 

Under Ileniy HI., special witnesses (such as the witnesses 
to a deed) were sometimes summoned together with, and formed 
part of, the Jury. 

In the Year Books of 23rd Edward III. mention is made of 
witnesses being adjoined to the Jury to give them their testi- 
mony, but without hanng any voice in the verdict. This is 
the first indication of the Jury decidiug on evidence formally 
produced in addition to their own knowledge, and forms tfie 
connecting link between the ancient and the modem Jury. 

Early in the reign of Henry lY. a further advance was made , 
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All evidence was required to be given at the bar of the court, 
so that the Judges might be enabled to exclude improper 
testimony. 

From this change flowed two important consequences: (1) 
From the exercise of control on the part of the Judges sprang 
up the whole systems of rules as to evidence. (2) The practice 
of receiving evidence openly at the bar of the Court produced a 
great extension of the duty of an advocate. Henceforward 
“ witnesses were examined and cross-examined in open court ; 
the floodgates of forensic eloquence were opened, and full 
scope given to the advocate to exercise liis ingenuity and 
power of persuasion on tlie jurors, to whose discretion the 
power of judging on matters of fact were now intrusted." 

In the treatise of Chief Justice Fortoscue, “ De Laudibus 
Legum Anglios,” written soon after the year 14.)0, we have clear 
evidence that the mode of procedure l)efore juries by vivA voce 
evidence was the same as at present. 

But Juries were still for a long time entitled to rely on their 
own knowledge in addition to the evidence. In the first year 
of Queen Anne, the Court of Queen’s Bench decided that if a 
Jury gave a verdict of their own knowledge, they ought so to 
inform the Court, that tliey might be sworn as witnesses. This, 
and a subsequent case in the reign of George I., at length put 
an end to all remains of tlie ancient functions of Juries os 
Recognitors. 

In the same way the ancient rule requiring jurors to be 
returned from the vicinage or hundred, which :iro8e when jury- 
men were themselves the witnesses, was, after various modifica- 
tions, abolished in all Civil actions in the reign of George II., 
and it was directed th.nt juries sliouhi be summoned from the 
body of the county. 

T. P. Taswki.i,-Li’<omeat>, English ConslIltUional Uistorg. 136-141. 

HANNIB TATLOR (1888) 

No attempt to outline the form wliicii the English constitu- 
tional system assumed during tlie fourteenth and fifteenth 
centuries should fail to embrace some allusion to the accounts 
given of that system by Sir John Fortescue, the great I.*n- 
castriau lawyer, who attended Queen Margaret in her exile 
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on the Continent, where he seems to have undertaken, for a 
time at least, the political education of the heir-apparent. 
From the De Laudibus Legum Angliae, which was designed 
to instruct the prince how he should rule over the English; 
from the De Dominio Regali et Politico, a Treatise on Abso- 
lute and Limited Monarchy, and in particular on the Monarchy 
of England; and from the De Nature Legis Naturae, it is 
possible to draw something like a definite idea of the extent 
to which the English kingship had become limited towards the 
end of the fifteenth century by the growth of the parliament 
on the one hand, and by growth of the system of legal admin- 
istration on the other. Under the influence of medieeval poli- 
tical ideas, the writer divides all governments into three 
classes; the first of which he describes as regal government 
(dominium regale), the second as political government (dom- 
inium politicum), and the third as government of a mixed 
nature, regal and political (dominium regale et politicum). 
To the third class England belongs. . . . 

In England the king “ cannot by himself or bis ministers 
lay taxes, subsidies, or any im]>o8ition of what kind soever, 
upon the subject ; he cannot alter the laws, or make new ones, 
without the express consent of the whole kingdom in parlia- 
ment assembled.” Sir .John, who had been chief justice of 
the king’s bench, while explaining how the liberties of the 
nation as a whole were protected by the parliamentary system, 
did not forget to point out how the life, liberty, and property 
of the individual subject were guarded by the system of legal 
administration. In the account given of the provisions made 
for the local administration of justice, a careful statement is 
contained of the procedure in jury trials both in civil and 
criminal cases. In a civil case the issue is tried by an im- 
partial jury taken from the neighbourhood ; in a capital case 
the jury is not only selected impartially from the noighlKtur- 
hood, but the defendant is given a large number of challenges, 
for which he need assign no cause or reason. “ In a prose- 
cution carried on in this manner there is nothing cruel, notliing 
inhuman; an innocent person cannot suffer in life or limb; 
he has no reason to dread the prejudice or calumny of his 
enemies; he wiU not, can not, be put to the rack to gratify 
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their will and pleasure. In such a constitution, under such 
laws, every man may live safely and securely.” 

Thus by the middle of the fifteenth century the personal 
and political rights of the English people, which had long 
before been defined in statutes and charters, were perman* 
ently and practically guaranteed to the nation as a whole 
by the parliamentary system on the one hand and to the in- 
dividual,8ubject by the jury system on the other. 

Hannis tea, Origin and Growth of the English Constitution. I. 560-562. 

BTXVENB (IBM) 

And later on, jurors without Information were separated 
from those possessing it, the former becoming judges of evi- 
dence only, and the latter witnesses; a decision being given 
by the former upon the testimony of the latter, and the law 
in the case being decided by the presiding official in the king’s 
name. By 1450 we have distinct evidence that the mode of 
procedure was the same as that in modern use, though in 
occasional instances the ancient functions of jurors lingered 
as late as to the accession of the House of Hanover. 

C. E Stbvekb, Sources <f the Constitution <f the United States. 237. 
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Chaptkh VI 

PETITION OF BIGHT (1628) 

SUGGESTIONS 

This document — Petition of Bight — was the result of the strug^ 
between King Charles 1. and tlie members of Parliament A Com- 
mittee of Grievances, members of the third Parliament (March to 
June, 1828), met together to consider what steps should be taken to 
restore ancient laws and liberties. For two months the attention of 
both Houses, either in conference or in separate debate, was almost 
exclusively devoted to this important subject. 

The King attempted to satisfy the House of Commons by a simple 
confirmation of Magna Charta, bat Sir Edward Coke warned the 
House to proceed by Bill. In fact the far-famed Petition may bo 
said to have thriven under the especial tutelage of Sir Edward Coke: 
the part assigned to him was the application of reasons for the laws 
and precedents which had been quoted in favour of the contentions of 
Parliament. When Charles I. suggested confirming Magna Charta 
without additions, paragraphs, or explanations. Coke said — “ Let us 
put up a Petition of Right ; not that I distrust the King, but that 1 
cannot take his trust but in a parliamentary way.” 

The Petition of Right was then di awn up by the Commons After 
much discussion on the part of both the House of Lords and the 
House of Commons the petition was passed without any material 
alteration. On the 2nd of June, 1628. the King attended in the 
House of Lords to give his answer to the Bill. To the great surprise 
of Peers and Commoners, the King returned a long and equivocal 
answer, amounting almost to a refusal to pass the Bill. The Com- 
mons gave vent to their ill-humour by imjxiachiDg l)r. Mainwaring, 
one of the Royal Councillors, and were proceeding to censure the 
favourite, Buckingham, when, on June 7th, the King signed the great 
contract in the usual form. 

This great constitutional compact between the Crown and the 
People demands peculiar investigation. The documents earlier cited 
have had no masterful personality standing behind them. The his- 
tory of this document is closely connected with the heroes of the 
Puritan era, and the personal preferences and legal theories of Pym, 
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Hampden, Sir John Eliot, and Sir Edtrard Coke are expressed in 
almost every word in the petition. The close connection between the 
British subject at home and in the colonies, even at this early period 
in colonial history, should be taken into consideration. The dominant 
spirit of “ redress,” as emphatically expressed in 1G28, was the corner- 
stone of all later petitions addressed to royal authority. 

For Outlines and Material, see Appendix A. 


DOCUMENT 

Petition of Right (June 7, 1628) 

The Petition exhibited to his Majesty by the Lords 
Spiritual and Temporal, and Commons, in this 
present Parliament assembled, concerning dicers 
Rights and Liberties of the Subjects, with the 
King's Majesty's royal answer thereunto in full 
Parliament. 

To THE Kiko’s Most Excellent Majesty, 
Humbly show unto our Sovereign Lord the King, 
the Lords Spiritual and Temporal, and Commons in 
Parliament assembled, that whereas it is declared 
and enacted by a statute made in the time of the 
reign of King Edward I., commonly called Statutum 
de Tallagio non concedendo, that no tallage or aid 
shall be lud or levied by the king or his heirs in 
this realm, without the good will and assent of the 
archbishops, bishops, earls, barons, knights, bur- 
gesses, and other the freemen of the commonalty of 
this realm ; and by authority of parliament holden 
in the five-and-twentieth year of the reign of King 
Edwanl HI., it is declared and enacted, that from 
thenceforth no person shall be compelled to make 
any loans to the king against his will, because such 
loans were against reason and the fianchise of the 
land ; and by other laws of this realm it is provided, 
that none should be charged by any charge or impo- 
sition, called a benevolence, nor by such like charge ; 
by which the statutes Imfore mentioned, and other 
the good laws and statutes of this realm, your sub- 
jects have inherited this freedom, tliat they should 


The Statutes 
of the Realm, 
V. 28-24, 
translated 
by William 
Stubbs, 

Select Char- 
ters, 505-m. 

Famous 
Third Parlia- 
ment, when 
Charles I. is 
forced to 
sign the 
“Petition of 
Right.” 

“ Declara- 
tory statute ” 
declaring 
former acts 
illegal. 

The so-called 
“ statute " 
has been 
termed a 
compendium 
of Confirma- 
tio Oharta- 
rum. VI. 
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not be compelled to contribute to any tax, tallage, 
aid, or other like charge not set by common consent, 
in parliament : 

II. Yet nevertheless of late divers commissions 
directed to sundry commissioners in several counties, 
with instructions, have issued; by means whereof 
your people have been in divers places assembled, 
and required to lend certain sums of money unto 
your Majesty, and many of them, upon their refusal 
so to do, have had an oath administered unto them 
not warrantable by the laws or statutes of this realm, 
and have been constrained to become bound and 
make appearance and give utterance before your 
Privy Council, and in other places, and others of 
them have been therefore imprisoned, confined, and 
sundry other ways molested and disquieted; and 
divers other chaises have been laid and levied 
upon your people in several counties by lord lieu- 
tenants, deputy lieutenants, commissioners for mus- 
ters, justices of peace and others, by command or 
direction from your Majesty or your Privy Council, 
against the laws and free customs of the realm. 

III. And whereas also by tlie statute called “ The 
Great Charter of the liberties of Englainl,” it is 
declared and enacted that no freeman may be taken 
or imprisoned or be disseised of bis freeholds or 
liberties, or his free customs, or be outlawed or 
exiled, or in any manner destroyed, but by tlie 
lawful judgment of bis peers, or by the law of the 
land. 

IV. And in the eight-and-twentieth year of the 
reign of King Edward III., it was declared and 
enacted by authority of parliament, that no man, 
of what estate or condition that he be, should be 
put out of his lands or tenements, nor taken, nor 
imprisoned, nor disherited, nor put to death without 
being brought to answer by due process of law. 

V. Nevertheless, against the tenor of the said 
statutes, and other the good laws and statutes of 
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yoar realm to that end provided, divers of yonr 
subjects have of late been imprisoned without any 
cause showed ; and when for their deliverance they 
were brought before your justices, by your Majesty’s 
writs of habeas corpus^ there to undergo and receive These stib- 
as the court should oixler, and their keepers com- 
manded to certify the causes of their detainer, no hers of Par- 
cause was certified, but that they were detained by jia*nont, 
your Majesty’s special command, signified by the ^ut^- 
lords of yonr Privy Council, and yet were returned ances on the 
back to several prisons, without being charged with ^ouse^o?** 
anything to which they might make answer accord- Commons, 
ing to the law. 

VI. And whereas of late great companies of sol- 
diers and mariners have been dispersed into divers 
counties of the realm, and the inhabitants against diers an§ ° 
their wills have been compelled to receive them into mariners 
their houses, and there to suffer them to sojourn o^^n the 
against the laws and customs of this realm, and to time of war. 
the great grievance and vexation of the people : 

VII. And whereas also by authority of parlia- 
ment, in the five-and-twentieth year of the reign of 
King Edward III., it is declared and enacted, that 
no man shall be forejudged of life or limb against 
the form of the Great Charter and the law of the 
land ; and by the said Great Charter, and other the 
laws and statutes of this your realm, no man ought 
to be adjudged to death but by the laws established 
in this your realm, either by the customs of the 
same realm or by acts of parliament: and whereas 
no offender of what kind soever is exempted from 
the proceedings to be used, and punishments to be 
inflicted by tlie laws and statutes of this your realm : 
nevertheless of late time divers commissions under 
your Majesty’s great seal have issued forth, by 
which certain persons have been assigned and 
a[>puinted commissioners with power and authority 

to proceed within the land, according to the justice contrary 
of martial law, against such soldiers or mariners, or to statute liS 
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other dissolute persons joining vith them, as should 
commit anj murder, robbery, felony, mutiny, or 
other outrage or misdemeanour whatsoever, and by 
I**did n”*** summary course and order as is agreeable to 
hesitate to martial law, and as is used iu armies in time of war, 
law to*cWl** ^ proceed to the trial and condemnation of such 
lansintlmM offenders, and them to cause to be executed and 
of peace. put to death according to the law martial. 

VIII. By pretext whereof some of your Majesty’s 
subjects have been by some of the said commission- 
ers put to death, when and where, if by the laws 
and statutes of the land they had deserved death, 
by the same laws and statutes also they might, and 
by no other ought to have been, judged and 
executed. 

Colour = IX. And also sundry grievous offenders, by 

colour thereof claiming an exemption, have escaped 
' the punishments due to them by the laws and stat- 
utes of this your realm, by reason that divere of 
your officers and ministers of justice have unjustly 
refused or forborne to proceed against such offend- 
ers according to the same laws and statutes, upon 
pretence that the said offenders were punishable 
only by martial law, and by authority of such com- 
missions as aforesaid; which commissions, and all 
other of like nature, are wholly and directly contrary 
to the said laws and statutes of this your realm. 

X. They do therefore humbly pray your most 
excellent Majesty, that no man hereafter be com- 
pelled to make or yield any gift, loan, benevolenoe, 
tax, or such like charge, without common consent 
by act of parliament; and that none be called to 
make answer, or take such oath, or to give attend- 
ance, or be confined, or otherwise molested or dis- 
quieted concerning the same or for refusal thereof ; 
and that no freeman, in any such manner as is before 
mentioned, bo imprisoned or detained ; and that 
your Majesty would be pleased to remove the said 
soldiers and manners, and that your people may not 


Edward 

though 

Elizabeth 
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be BO burdened in time to come ; and that the fore* 
said commissions, for proceeding by martial law, 
may be revoked and annulled ; and that hereafter 
no commissions of like nature may issue forth to 
any person or persons whatsoever to be executed as 
aforesaid, lest by colour of them any of your 
Majesty’s subjects be destroyed or put to death 
contrary to the laws and franchise of the laud. 

XI. All which they most humbly pray of your 
most excellent Majesty as their rights and liberties, 
acconling to the laws and statutes of this realm ; 
and that your Majesty would also vouchsafe to 
declare, that the awards, doings, and proceedings, 
to the prejudice of your people in any of the prem- 
ises, shall not be drawn hereafter into consequence 
or example ; and that your Majesty would be also 
graciously pleased, for the further comfort and 
safety of your people, to declare your royal will and 
pleasure, that in the things aforesaid all your offi- 
cers and ministers shall serve you according to the 
laws and statutes of this realm, as they tender the 
honour of your Majesty, and the prosperity of this 
kingdom. 

[Which Petition being read the 2nd of ,Tune, 1628, 
the king’s answer was thus delivered unto it. 

The King willctli that right be done according to 
the laws and customs of the realm ; and that the 
statutes be put in due execution, that bis subjects 
may have no cause to complain of any wnmg or 
oppressions, contrary to their just rights and liber- 
ties, to the preservation whereof he holds himself as 
well obliged as of his prerogative. 

This form was unusual and was therefore thought 
to be an evasion ; therefore on June 7 tlie king gave 
a second answer in the formula usual for approving 
bills : Soil droit fait amme U est desire.] 


Soit droit 
fait comme 
11 est ddslid. 
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CONTEMPORARY EXPOSITION 

CHARLia HBBT (1628) 

The professioD of both Houses, in time of hammering this 
petition, was no ways to entrench upon my prerogative, saying 
they had neither intention or power to hurt it; therefore it 
must needs be conceived I granted no new, bat only confirmed 
the ancient liberties of my subjects, yet to show the clearness 
of my intentions, that 1 have neither repented nor mean to recede 
from anything I have promised you, 1 do here declare that those 
things which have been done whereby men bad some cause to 
suspect the liberty of the subjects to be entrenched upon — 
which indeed was the first and true ground of the petition — 
shall not hereafter be drawn into example for your prejudice ; 
and ill time to come, in the word of a king, you shall not have 
the like cause to complain. 

Chabus Fibbt’s Spbxcb at Fbobouatiom of Pahuambiit, Jnne 86th, 
1628, Parliamentary Hutory. 


CRITICAL COMMENT 

HALLAH (1827) 

The principal matters of complaint taken up by the Commons 
in this session (Parliament, 1628) were, the exaction of money 
under the name of loans ; the commitment of those who refused 
compliance, and the late decision of the king’s bench remand- 
ing them a habeas corpus ; the billeting of soldiers on private 
persons, which had occurred in the last years, whether for con- 
venience or for purposes of intimidation and annoyance; and 
the commissions to try military offenders by martial law. . . . 
These four grievances or abuses form the foundation of the 
Petition of Bight. 

Hbnrt HaUiAH, Conititutional Hutary of England. VII. 386. 

NUOXHT (1831) 

The government went on, oppressing at home, and blun- 
dering in all its measures abroad. A war was foolishly 
undertaken against France, and more foolishly conducted. 
Buckingham led an expedition against Bh4, and failed ignomin- 
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loaslj. In the meantime, eoldiers were billeted on the people. 
Crimes, of which ordinary justice shonld have taken cognizance, 
were punished by martial law. Nearly eighty gentlemen were 
imprisoned for refusing to contribute to the forced loan. The 
lower people, who showed any signs of insubordination, were 
pressed into the fleet or compelled to serve in the army. Money, 
however, came in slowly ; and the king was compelled to sum- 
mon another Parliament. In the hope of conciliating his sub- 
jects, he set at liberty the persons who had been imprisoned 
for refusing to comply with his unlawful demands. Hampden 
regained his freedom ; and was immediately re-elected bnrgess 
for Wendover. 

Early in 1628 the Parliament met. During its first session, 
the Commons prevailed on the king, after many delays and 
much equivocation, to give, in return for flve subsidies, his full 
and solemn assent to that celebrated instrument — the second 
great charter of the liberties of England — known by the name 
of the Petition of Right. By agreeing to this act, the king 
bound himself to raise no taxes without the consent of* Parlia- 
ment, to imprison no man except by legal process, to billet no 
more soldiers on the people, and to leave the cognizance of 
offences to the onlinary tribunals. 

In the summer this memorable Parliament was prorogued. 
It met again in January, 1629. 

Buckingliam was no more. That weak, violent, and dissolute 
adventurer, who, with no talents or acquirements but those of 
a mere courtier, bad, in a great crisis of foreign and domestic 
politics, ventured on the part of prime minister, had fallen dur- 
ing the recess of Parliament, by the hand of an assassin. Both 
before and after his death, the war bad been feebly and 
unsuccessfully conducted. The king had continued, in direct 
violation of the Petition of Right, to raise tonnage and pound- 
age, without the consent of Parliament. The troops had again 
been billeted on the people *, and it was clear to the Commons 
that the five subsidies which they had given, as the price of 
the national liberties, had been given in vain. 

Lord Npornt, Memoriah of Hampden in Edinbuigh Reviev). LIV. 616-517. 
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MACAULAY (1819) 

The iring called a third Parliament, and soon perceived that 
the opposition was stronger and fiercer than ever. He now 
determined on a change of tactics. Instead of opposing an 
inflexible resistance to the demands of the Commons, he, after 
much altercation and many evasions, agreed to a compromise 
which, if he had faithfully adhered to it, would have averted a 
long scries of calamities. The parliament granted an ample 
supply. The king ratified, in the most solemn manner, that 
celebrated law which is known by the name of the Petition of 
Right, and which is the second great charter of the liberties of 
England. By ratifying that law, he bound himself never again 
to raise money without the consent of the Houses, never again 
to imprison any person, except in due course of law, and never 
again to subject his people to the jurisdiction of courts martial. 

The day on which the royal sanction was, after many delays, 
solemnly given to this great act, was a day of joy and hope. 
The Commons, who crowded the bar of the House of I^ords, 
broke forth into loud acclamations as soon as the clerk had 
pronounced the ancient form of words by which our princes 
have, during many ages, signified their as.sent to the wishes of 
the estates of tlie realm. Those aceiam.ations were re-echoed by 
the voice of the capital and of the nation ; but, within three 
weeks, it became manifest that Charles had no intention of 
observing the compact into which he had entered. The supply 
given by the representatives of the nation was collected. The 
promise by which that supply had been obtained was broken. 
A violent contest followed. The parliament was dissolved 
with every mark of royal displeasure. 

Thomas Babinoton Macaclat, History of England. I. 66. 

CRRAST (18B9) 

On the 2nd of .Tune, a.d. 1628, the peers were .assembled, 
the Commons summoned, and the king appeared in the House 
of Lords to give his answer in Parli.anient to the bill. But, to 
the surprise of all men, Charles, instead of using the well- 
known ancient form of wonls by which such a bill receives the 
royal assent, addressed the Parliament and told them, “the 
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king willeth that right be done according to the laws and 
customs of the realm, and that the statutes be put in due 
execution, that his subjects may have no cause to complain of 
any wrong or oppression con^ry to their just rights and 
liberties ; to the preservation whereof he holds hiTnaelf in con- 
science as well obliged, as of his prerogative.” 

The Commons returned highly incensed with this evasive 
circumlocution. They forthwith began to assail the favourites 
of tlie Crown, and impeached a Dr. Mainwaring who had 
preached a sermon, which had afterwards been printed by the 
king’s command, in which discourse the right divine of kings 
to deal as tliey pleased with their subjects’ property on emer- 
gencies, wlietiier parliament consented or not, and the duty of 
passive obedience in tlie subject, were only and unreservedly 
maintained. The Commons pnamrcd the trial and condemna- 
tion of this satellite of arbitrary power, and w'ere proceeding 
to assail others higher in ('harlcs’s councils, when the king's 
obstinacy at length gave way, and the Petition of Bight 
received the royal assent in Ihe customary form of Norman 
French, and this second great solemn declaration of the liberties 
of Englishmen was declared to be the law of the land, amidst 
the general rejoicings of the nation. 

E. 8. Cbbast, /?iw nnJ Pxyre^t of the Enghsh Co/utitution. 259. 

HAXNIS TATLOR (1889) 

Side by side with Eliot, Coke, and Phelips now stood Sir 
Thomas AVoiitworth, who did yeoman’s service in the popular 
cause in a great oration in which, after reviewing all the questions 
in controversy, except those involving the subject of religion, he 
demanded that there should be no more forced loans, no more 
illegal imprisonments, no more compulsory employments abroad, 
no billeting of sohliers without the assent of the householder, — 
thus outlining the substance of the great statute, afterwards 
known as the Petition of Right, which derived its form from 
Coke. 

Havkis Tatlor, Origin and Growth of the English CanstiMion. II. 268. 
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BUTOLFVON QNEIBT (1889) 

The Petition of Right is treated in later Constitutional State 
Law as a third Magna Charts, because by it a whole series of 
glaring administrative abuses are declared illegal in the most 
unequivocal terms. 

Bcdolp vox Gxeist, nistory of tie Englieh Parliament. 253. 

GABDUrKK (1888) 

The Petition of Bight is memorable as the first statutory 
restriction of the powers of the Crown since the accession of 
the Tudor dynasty. Yet, though the principles laid down in 
it had the widest possible bearing, its remedies were not 
intended to apply to all questions whicli had arisen or might 
arise between the Crown and the Parliament, but merely to 
those which had arisen since Charles’s accession. Parliament 
had waived, for the present at least, the consideration of Buck- 
ingham’s misconduct. It had also waived the consideration of 
the question of Impositions. 

The motives of the Commons in keeping silence on the Im- 
positions were probably twofold. In the first place, they pro- 
bably wished to deal separately with the new grievances, 
because in dealing with them they would restrain the King’s 
power to make war without Parliamentary consent. In the 
second place, they had a Tonnage and Poundage Bill before 
them. Such a Bill had been introduced into each of the pre- 
ceding Parliaments, but in each case an early dissolution had 
hindered its consideration, and tlie long debates on the Petition 
of Right now made it impossible to proceed farther with it in 
the existing session. Yet, for three years the King had been 
collecting Tonnage and Poundage, just as he collected the 
Impositions, that is to say, as if he had no need of a Parlia- 
mentary grant The Commons therefore proposed to save tlic 
right of Parliament by voting Tonnage and Poundage for a 
single year, and to discuss the matter at length the following 
session. When the Ring refused to accept this compromise 
they had some difficulty in choosing a counter-move. They 
were precluded from any argument from ancient statute and 
precedent, because the judges in Bates’s case bad laid down 
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the law against them, and the; therefore had recourse to the 
bold assertion that the Petition of Bight had settled the ques- 
tion in their favour. Charles answered by proroguing Parlia- 
ment, and took occasion in so doing to repudiate the doctrine 
which they advanced. 

SamvkJj R. Gabdimb, The ConititMional Doeumente of the Puritan Rmetu. 
tion. zxUi.-xziv. 


J. K. HOSUXa ( 18 S 0 ) 

At first, feeble and fitful, the opposition gathered force, 
developing under Charles I. into a stern battle between King 
and that conservative element of the people who were deter- 
mined to uphold the ancient ways. The King was forced by 
the Petition of Right, in 1628, to admit that his arbitrary course 
was wrong. It was a profession of the lips, not the heart. 

J. K. Hosmeb, Anglo~Saxon Freedom. 107. 
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Chaptkb VII 

ENGLISH WHITTEN CONSTITUTIONS (164B-1653) 

SUGGESTIONS 

During the year 1647, Oliver Cromwell tried his best to come to an 
understanding with King Charles T, A constitutional scheme known 
as the Heads of the Proposals was drawn up by Ireton, and presented 
in the name of the army to the King. The wisdom of the Proposals 
was not accepted, and many of the agitators, finding that the king 
grew more hostile to Oliver Cromwell and his party, advanced a still 
more democratic constitution known as the Agreement of itie People. 
This document was presented to Parliament, and an attempt to force 
it upon the officers was made with threats of mutiny in the army if 
not accepted. But the immediate action on the part of the King at 
this time turned the thoughts of the agitators, as well as the whole 
body of the army, from constitutional law to royal intelligence. The 
army lost all patience with King and Parliament. The Agreement 
of the People was set aside, and all thoughts were turned to the atten- 
tion of the King. 

The new Constitution devised by Lambert and embodied in the In- 
elrument of Government, was the documiuit accepted by the council of 
officers who succeeded the “ Little Parliament ” as a legislative power. 
This council was driven by necessity to the step from which they had 
shrunk before, that of convening a parliament on the reformed basis of 
representation. The new Constitution was undoubtedly popular. The 
“ Instrument ” was taken as the ground work of the new Constitu- 
tion, and the Assembly proceeded at once to settle the (roveriiinent on 
a parliamentary basis, by discussing the document clause by clause. 

The two documents here presented were neither of them ofterative, 
but they are here inserted because they are early attempts to draw 
up written constitutions for England, with limitations, checks, and 
balances ; and because their underlying ideas were carried out in some 
colonial charters and governments, and eventually reappeared in the 
state and federal constitutions. 

For Outlines and Material, see Appendix A. 
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DOCUMENTS 

The Agreement of the People (1649) 

An Agreement of tlte People of England, and tJie Transllter- 
Pkuxs therewith ineorporated, for a secure and 
present Peace, upon grounds of common Might, mentmy Hi»- 

Freetjxtnu, and Safety. tory ot Enq- 

land, (Han* 

Having, by our late labours and hazards, made sard, 1808), 
it appear to the world at how high a rate we value 
our just freedom; and God having so far owned 
our cause as to deliver the enemies thereof into our 
hands, we do now hold ourselves l>ound, in mutual 
duty to each other, to take the best earc we can 
for the future, to avoid both the danger of return- 
ing into a slavish condition and the chargeable 
remedy of another war: for as it cannot be ima- 
gined that so many of our countrymen would have 
opposed us in this quarrel if they had understood 
their own good, so may we hopefully promise to 
ourselves, that when our common rights and liber- 
ties shall be cleared, their endeavours will be dis- rfed even to 
appointed that seek to make theinselves our masters, the sword. 
Since therefore our former oppressions and not-yet- 
ended troubles ha\e been occasioned cither by 
want of freejuent national meetings in council, or 
by the undue or uueciual constitution thereof, or by Infrequency 
rendering those meetings ineffectual, we are fully l^gan 
agreed and resolved, God willing, to provide, that in the Tudor 
hereafter our Representatives bo neither left to an 
uncertainty for times nor be unequally constituted, amazingly in 
nor made ‘useless to the ends for which they are 
intended. In order whereunto we declare and agree, james I. 

First. That, to prevent the many inconveniences 
apparently arising from the long continuance of 
the same jiersons in supreme authority, this present 
Parliament end and dissolve upon, or before, the 
last day of April, 1641). 

Secondly. That the people of England (being 
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at this da; very anequall; distributed b; counties, 
Note use of cities, and boroughs, for the election of their Bep- 
resentatives) be indifferently proportioned ; and, to 
later adopted this end, that the Representative of the whole 
by the Fed- nation shall consist of 400 persons, or not above ; 

and in each county, and the places thereto sub- 
joined, there shall be chosen, to make up the said 
Bepresentative at all times, the several numbers 
The list of here mentioned, viz. : . . . and, having first caused 
h^^eomltted Agreement to be publicly read in the audience 
* of the people, shall proceed unto, and regulate and 
keep peace and order in tite elections; and, by 
poll or otherwise, openly distinguish and judge of 
the same; and thereof, by certificate or writing 
under the hands and seals of himself, and six or 
more of the electors, nominating the person or 
pei'sons duly elected, shall make a true return into 
the Parliament Records within twenty-one days 
after the election, under pain for default thereof, 
or, for making any false return, to forfeit £100 
to the public use; and also cause indentures to be 
made, and unchangeably sealed and delivered, be- 
tween himself and six or more of the said electors, 
on the one part, and the persons, or each person, 
elected severally, on the other part, expressing 
their election of him as a representer of them ac- 
cording to this Agreement, and his acceptance of 
that trust, and his promise acconlingly to perform 
the same with faithfulness, to the best of his un- 
derstanding and ability, for the glory of God and 
good of the people. This course is to hold for the 
first Bepresentative, which is to provide for the 
ascertaining of these circumstances iu order to 
future representatives. 

Fourthly. That 150 members at least be always 
UttveB^d^. each ol" the Bepresentative, at 

the passing of any law or doing of any act whereby 
the people are to be bound ; saving, that the num- 
ber of sixty may make a House for debates or 
resolutions that are preparatory thereunto. 
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Fifthly. That each Bepreseatative shall, within 
20 days after their first meeting, appoint a Council 
of State for the managing of public affairs, until Body." 
the lOth day after the meeting of the next Represen- 
tative, unless that next Representative thinlr fit 
to put an end to that trust sooner. And the aanrin 
Council to act and proceed therein, according to 
such iu^ructions and limitations as the Representa- 
tive shall give, and not otherwise. 

Sixthly. That in each interval between biennial 
representatives, the Council of State, in case of Extra Ses- 
imminent danger or extreme necessity, may sum- 
mon a Representative to be forthwith chosen, and time, 
to meet; so as the Session thereof continue not 
above eighty days; and so as it dissolve at least 
fifty days before tlie appointed time for the next 
biennial Representative ; and u{)on the fiftieth day 
BO preceding it shall dissolve of course, if not other- 
wise dissolved sooner. 

Seventhly. That no member of any Represen- Modem doc- 
tative be made eitlier receiver, treasurer, or other 
ofllcer, during that employment, saving to be a powers, 
member of the Council of State. 

Eighthly. That the representatives have, and 
shall be understood to have, the supreme trust in 
order to the preservation and government of the 
whole; and that their power extend, without the 
consent or ooncurrence of any other person or per- 
sons, to the erecting and abolishing of Courts of 
Justice and public offices, and to the enacting, 
altering, repealing and declaring of laws, and the 
highest and final judgment, eonoerning all natural 
or civil things, but not concerning things spiritual 
or evangelical. Provided that, even in tilings na- Duties of the 
tural and civil, these six particulars next following 
are, and shall be, understood to be excepted and respecting 
reserved from our representatives, viz. 1. We do 
not empower them to impress or constrain any 
person to serve in foreign war, either by sea or 

6 
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land, nor for any military service within the king- 
dom ; save that they may take order for the form- 
ing, training, and exercising of the people in a 
military way, to be in readiness for resisting of 
foreign invasions, suppressing of sudden insurrec- 
tions, or for assisting in execution of the laws; 
and may take order for the employing and con- 
ducting of them for those ends; provided that, 
even in such cases, none be compellable to go out 
of the county he lives in, if he procure another to 
serve in his room. 2. That, after the time herein 
limited for the commencement of the First Repre- 
sentative, none of the people may be at any time 
questioned for anything said or done in relation to 
the late wars or public differences, otherwise than 
in execution or pursuance of the determinations 
of the present House of Commons, against such 
as have adhered to the King, or his interest, against 
the people ; and saving that accomptants for pub- 
lic moneys received, shall remain accountable for 
Perpetuity of the same. 3. That no securities given, or to be 
given, by the public faith of the nation, nor any 
° ' engagements of the pubiic faith for satisfaction 

of debts and damages, shall be made void or in- 
valid by the next or any future Representatives; 
except to such creditors as have, or shall hare, 
justly forfeited the same : and saving, that the next 
Representative may confirm or make null, in part 
or in whole, all gifts of lands, moneys, offices, or 
otherwise, made by the present Parliament to any 
member or attendant of either House. 4. Tha^ 
in any laws hereafter to be made, no person, by 
virtue of any tenure, grant, charter, patent, degree 
or birth, shall be privileged from subjection there- 
to, or from being bound thereby, as well as others. 
Dignity of 6. That the Representative may not give judgment 
Common upon any man’s person or estate, where no law 
hath before provided; some only in calling to ac- 
count and punishing public officers for abusing or 
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failing in their trust. 6. That no Representative 
may in any wise render up, or give, or take away, 
any of the foundations of common right, liberty, 
and safety contained in this Agreement, nor level 
men’s estates, destroy property, or make all things 
common; and that, in all matters of such funda- 
mental concernment, there shall be a liberty to 
particular members of the said representatives to 
enter their dissents from the major vote. 

Ninthly. Concerning religion, we agree as fol- 
loweth. 1. It is intended that the Christian Reli- Relation of 
gion be held forth and recommended as the public men?to*™ 
profession in this nation, which we desire may, by Christian 
the grace of God, be reformed to the greatest purity Religion, 
in doctrine, worship and discipline, according to 
tlie Word of God ; the instructing the people there- 
unto in a public way, so it be not compulsive ; as 
also the maintaining of able teachers for that end, 
and for the confutation or discovering of heresy, 
error, and whatsoever is contrary to sound doctrine, 
is allowed to be provided for by our Representa- 
tives ; the maintenance of which teachers may be 
out of a public treasury, and, we desire, not by 
tithes: provided, that Popery or Prelacy be not 
held forth as the public way or profession in this 
nation. 2. That, to the public profession so held 
forth, none be compelled by penalties or otherwise ; 
but only may be endeavoure«l to be won by sound 
doctrine, and the example of a good conversation. 

3. That such as profess faith in God by Jesus 
Christ, however diflerivig in judgment from the 
doctrine, worship or discipline publicly held forth, 
as aforesaid, shall not be restrained from, but shall 
be protected in, the profession of their faith and 
exercise of religion, acconliiig to their consciences, 
in any place except such as shall be set apart for 
the public worship ; where we provide not for them, 
unless they have leave, so as thev abuse not this 
liberty to the civil injury of others, or to act- 
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ual distarbance of the public peace on their parts. 
Exclusion of Nevertheless, it is not intended to be hereby pro- 

liberty shall necessarily extend to 
Popery or Prelacy. 4. That all laws, ordinances, 
statutes, and clauses in any law, statute, or ordi- 
nance to the contrary of the liberty herein provided 
for, in the two particulars next preceding concern- 
ing religion, be, and are hereby, repealed and made 
void. 

Tenthly. It is agreed, that whosoever shall, by 
To prevent force of arms, resist the orders of the next or any 
military future Bepresentative (except in case where such 
despotism. Representative shall evidently render up, or give, 
or take away the foundations of common right, 
liberty, and safety, contained in this Agreement), 
he shall forthwith, after his or their such resistance, 
lose the benefit and protection of the laws, and shall 
be punishable with death, as an enemy and traitor to 
the nation. Of the things expressed in this Agree- 
ment : the certain ending of tiiis Parliament, as in 
the first Article ; the equal or proportionable distri- 
bution of the number of the representers to be 
elected, as in the second; the certainty of the 
people’s meeting to elect for Representatives 
biennial, and their freedom in elections; with the 
certainty of meeting, sitting and ending of Repre- 
sentatives so elected, which are provided for in the 
third Article; as also the qualifications of persons 
to elect or be elected, as in the first and second 
particulars under the third Article ; also the cer- 
tainty of a number for passing a law or preparatory 
debates, provided for in the fourth Article; the 
matter of the fifth Article, concerning the Council 
of State, and of the sixth, concerning the calling, 
sitting and ending of Representatives extraordinary; 
also the power of Representatives to be, as in the 
eighth Article, and limited, as in the six reserves 
next following the same: likewise the second and 
third Particulars under the ninth Article concerning 
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religion, and the whole matter of the tenth Article ; 
all these we do account and declare to be funda- 
mental to our common right, liberty, and safety: 
and therefore do both agree thereunto, and resolve 
to maintain the same, us God shall enable us. 

The rest of the matters in this Agreement we ac- 
count to be useful and good for the public ; and the 
particular circumstances of numbers, times, and 
places, expressed in the several Articles, we account This docn- 
not fundamental: but we find them necessary to be ®ent was 
here determined, for the making the Agreement jan 15, 1049, 
certain and practicable, and do hold these most 
convenient that are here set down ; and therefore Knmp Par- 
do positively agree thereunto. By the appointment liament live 
of his Excellency the Lord-General and his General later. 
Council of Officers. 

John Bdshworth, Sec. 


The Instrument of Government (1653) 

The government of the Commonwealth of Eng- Translit.: 
land, Scotland, and Ireland, and the dominions 
thereunto belonging. (Hansard, 

I. That the supreme legislative authority of the 
Commonwealth of England, Scotland, and Irel.aud, attempt 
and the dominions thereunto lielonging, shall be to establi^ 
and reside in one Person, and the people assembled a**onsU * 
in Parliament ; the style of which person shall be the tutional and 
Lord Protector of the Commonwealth of England, not amilitaiy 
Scotland, and Ireland. 

II. That the exercise of the chief Magistracy The council 
and the administration of the government over the 

said countries and dominions, and the people there- the Pro- 
of, shall be in the Lord Protector, assisted with a 
council, the number whereof shall not exceed zl, movable by 
nor be less than 13. ^ 

III. That all writs, processes, commissions, 

patents, grants, and other things, which now run in the members, 
the name and style of the ‘ Keepers of the Liberty 



86 


ENGLISH WRITTEN CONSfiTVTiONS [Ch. VH 

of England by Authority of Parliament,’ shall run 
in the name and style of the Lord Protector, from 
whom, for the future, shall be derived all magistracy 
and honours iu these three nations ; and have the 
power of pardons (except in case of murders and 
treason) and benefit of all forfeitures for tiic public 
use ; and shall govern the said countries and domin- 
ions in all things by the advice of the council, and 
according to these presents and the laws. 

IV. That the Lord Protector, the Parliament sit- 

Commander- ting, shall dispose and order the militia and forces, 
In-chief of bott by sea and land, for the peace and good of the 
navy by con- ^^^ee nations, by consent of Parliament ; and tliat 
gent of the Lord Protector, with tlic advice and consent of 
ConneU. major part of the council, shall dispose and 

order the militia for the ends aforesaid in the inter- 
vals of Parliament. 

V. That the J.,orI Protector, by the advice afore- 

Ihtema' said, shall direct in all things concerning the keeping 
tlongh/^'^th holding of a good correspondency with foreign 
advice of kings, princes, and states ; and also, with the con- 
CouncU. sent of the major part of the council, have the 

power of war and peace. 

VI. That the laws shall not be altered, suspended, 
Note Com- abrogated, or repealed, nor any new law made, nor 

a imposition laid upon the people. 

Charts. hut by common consent in Parliament, save only as 
is expressed in the thirtieth article. 

VII. That there shall be a Parliament summoned 
Triennial to meet at Westminster upon the tiiird day of Sep- 
8*single"*°^ tember, 1654, and that successively a Parliament 
chambw of shall be summoned once in every third year, to be 
Paxliament. accounted from the dissolution of the present 

Parliament. 

VIII. That neither the Parliament to be next 
summoned, nor any successive Parliaments, shall, 
daring the time of five months, to be accounted 
from the day of tbeir first meeting, be adjourned, 
prorogued, or dissolved, without their own consent. 
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IX. That aa well the next as all other successive 
Parliaments, shall be summoned and elected in 
manner hereafter expressed; that is to say, the 
persons to be chosen within England, Wales, the 
Isles of Jersey, Guernsey, and the town of Berwick- 
upon-Tweed, to sit and serve in Parliament, shall 
be, and not exceed, the number of four hundred. 
The persons to be chosen witliin Scotland, to sit 
and serve in Parliament, shall be, and not exceed, 
the number of thirty ; and the persons to be chosen 
to sit in Parliament for Ireland shall be, and not 
exceed, the number of thirty. 

X. That the persons to be elected to sit in Parlia- 
ment from time to time, for the several counties of 


England, Wales, the Isles of Jersey and Guernsey, 
and the town of Berwick-uixm-Tweed, and all places 
within the same respectively, shall be according to 
the proportions and numbers hereafter expressed : 
that is to say, . . . 

XI. That the summons to Parliament shall be by 
writ under the Great Seal of England, directed to 
the sheriffs of the several and respective counties, 
with such alteration as may suit with the present 
government, to be made by the Lord Protector 
and his council, which the Chancellor, Keeper, or 
Commissioners of the Great Seal shall seal, issue, 
and send abroad by warrant from the Lord Pro- 
tector. If the Lord Protector shall not give warrant 
for issuing of writs of summons for the next Parlia- 
ment, before the first of June, 1654, or for the 
Triennial Parliaments, before the first day of August 
in every third year, to bo accounted as aforesaid ; 
that then the Chancellor, Keeper, or Commissioners 
of the Great Seal for the time being, shall, without 
any warrant or direction, within seven days after 
the said first day of June, 1654, seal, issue, and 
send abroad writs of summons (ch.anging therein 
what is to be changed ns aforesaid) to the several 
and respective sheriffs of England, Scotland, and 


The list is 
omitted. 

The ordi- 
nances of 
this docu- 
ment are the 
sole attempt, 
actually put 
into operation, 
at a general 
reform of the 
parliamen- 
tary fran- 
chise, until 
we reach the 
Reform Bill 
of 1832. 

See Sum- 
mons to 
Parliament. 
Chap. lU. 
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Ireland, for summoning the Parliament to meet at 
Westminster, the third daj of September next; 
and shall likewise, within seven days after the said 
first day of August, in every third year, to be ac- 
counted from the dissolution of the precedent Parlia- 
ment, seal, issue, and send forth abroad several 
writs of summons (changing therein what is to be 
changed) as aforesaid, for summoning the Parlia- 
meut to meet at Westminster the sixth of Novem- 
Manner of ber in that third year. That the said several and 
summoning, rggpective sheriffs, shall, within ten days after the 
receipt of such writ as aforesaid, cause the same to 
foe proclaimed and published in every market-town 
within his county upon the market-days thereof, 
between twelve and three of the clock; and shall 
then also publish and declare the certain day of the 
week and mouth, for choosing members to serve in 
Parliament for the body of the said county, accord- 
ing to the tenor of the said writ, which shall be 
upon Wednesday five weeks after the date of the 
writ ; and shall likewise declare the jdace where the 
election shall be made : fur which purpose he shall 
appoint the most convenient place for the whole 
county to meet in; and shall send precepts for 
elections to be made in all and every city, town, 
borough, or place within his county, where elections 
are to be made by virtue of these presents, to the 
Mayor, Sheriff, or other head officer of such city, 
town, borough, or place, witiiin three days after the 
receipt of such writ and writs; which the said 
Mayors, Sheriffs, and officers respectively are to 
make publication of, and of the certain day for 
such elections to be made in the said city, town, or 
place aforesaid, and to cause elections to be 
made accordingly. 

XII. That at the day and place of elections, the 
Sheriff of each county, and the said Mayors, Sheriffs, 
Bailiffs, and other head officers within their cities, 
towns, boroughs, and places respectively, shall take 
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view of the said elections, and shall make return 
into the chancery within twenty days after the said 
elections, of the persons elected by the greater 
number of electors, under their hands and seals, 
between him on the one part, and the electors on 
the other part ; wherein shall be contained, that the 
persons elected shall not have power to alter the 
government as it is hereby settled in one single 
person and a Parliament. 

XIII. That the Sheriff, who shall wittingly and 
willingly make any false return, or neglect his duty, 
shall incur the penalty of 2000 marks of lawful 
English money ; the one moiety to the Lord Pro- 
tector, and the other moiety to such person as will 
sue for the same. 

XIV. That all and every person and persons, 
who have aided, advised, assistctl, or abetted in any 
war against the Parliament, since the first day of 
January, 1641 (unless they hare been since in the 
service of the Parliament, and given signal testi- 
mony of their good affection thereunto) shall be 
disabled and incapable to be elected, or to give 
any vote in the election of any members to serve in 
the next Parliament, or in the three succeeding 
Triennial Parliaments. 

XV. That all such, who have advised, assisted, 
or abetted the rebellion of Ireland, shall be disabled 
and incapable for ever to be elected, or give any 
vote in the election of any member to serve in Par- 
liament ; as also all such who do or shall profess the 
Roman Catholic religion. 

XVI. That all votes and elections given or made 
contrary, or not according to these qualifications, 
shall be null and void ; and if any person, who is 
hereby made incapable, shall give his vote for elec- 
tion of members to serve in Parliament, such person 
shall lose and forfeit one full year’s value of his real 
estate, and one full third part of his personal estate ; 
one moiety thereof to the Lord Protector, and the 


Punishment 
for Illegal- 
ities. 


Disloyalty in 
England. 


Disloyalty In 
Ireland. 


Boman Cath. 
olic religion. 
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other moiety to him or them who shall sue for the 
same. 

XVII. That the persons who shall be elected to 
Eligibility serve in Parliament, shall be snch (and no other 
of repreaen- anch) as are persons of known integrity, fear- 
tstives. conversation, and being of 

the age of twenty-one years. 

XVIII. That all and every person and persons 
Electorate, seised or possessed to his own use, of any estate, 
real or personal, to the value of £200, and not 
within the aforesaid exceptions, shall be capable to 
elect members to serve in Parliament for counties. 

XIX. That the Chancellor, Keeper, or Commis- 
sioners of the Great Seal, shall be sworn before 
they enter into their offices, truly and faithfully to 
issue forth, and send abroad, writs of summons to 
Parliament, at the times and in tlie manner before 
expressed ; and in case of neglect or failure to issue 
and send abroad writs accordingly, he or they shall 
for every such offence be guilty of high treason, and 
suffer the pains and penalties thereof. 

XX. That in case writs be not issued out, as is 
before expressed, but that there be a neglect therein, 
fifteen days after the time wherein the same ought 
to be issued out by the Chancellor, Keeper, or Com- 

The Parlia- missioners of the Great .Seal ; that then the Parlia- 
CTed together shall, as often as such failure shall happen, 
in 1654 assemble and be held at Westminster, in the usual 
under the place, at the times prefixed, in manner and bv the 
this frame of means hereafter expressed ; that is to say, that 
government the sheriffs of the several and respective counties, 
gether for sheriffdoms, cities, boroughs, and places aforesaid, 
the first time within England, Wales, Scotland, and Ireland, the 
tfvMfro^ Chancellor, Masters, and Scholars of the Uiiiver- 
England, sities of Oxfonl and Cambridge, and the Mayor and 
IiSand^in***^ Bailiffs of the borough of Berwick-iipon-Tweed, and 
the form In other places .aforesaid respectively, shall at the 
which they several courts and places to be appointed as afore- 
t to- ay- within thirty days after the said fifteen days, 
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cause such members to be chosen for their said 
several and respective counties, sheriffdoms, univer- 
sities, cities, boroughs, and places aforesaid, by such 
persons, and in such manner, as if several and re- 
spective writs of summons to Parliament under the 
Great Seal had issued and been awaided according 
to the tenor aforesaid : that if the sheriff, or other 
persons authorized, shall neglect his or their duty 
herein, that all and every such sheriff and person 
authorized as aforesaid, so neglecting his or their 
duty, shall, for every such offence, be guilty of high 
treason, and shall suffer the pains and penalties 
thereof. 

XXI. That the clerk, called the clerk of the Com- Qnaliflcs- 
monwealth in Chancery for the time being, and all article, 
others, who shall afterwards execute that office, to 
whom the returns shall be made, shall for the next 
Parliament, and the two succeeding Triennial Par- 
li.ament8, the ne.\t day after such rcturri, certify the 
names of the several persons so returned, and of 
the pl.aces for which he and they were chosen re- 
spectively, unto the Council ; who shall peruse the 
said returns, and examine whether the persons so 
elected and returned be such as is agreeable to the 
qualifications, and not disabled to be elected ; and 
that every person and persons being so duly elected, 
and being approved of by the m.ajor part of the 
Council to be persons not disable<l, but qualified as 
aforesaid, shall be esteemed a member of Parlia- 
ment, and be admitted to sit in Parliament, and not 
otherwise. 

XXTI. That the persons so chosen and assembled 
in manner aforesaid, or any sixty of them, shall be, 
and be deemed the Parli.'imcnf of England, Scotland, 
and Irel.and ; and the supreme legislative power to 
be and reside in the Ijord I’rotector and such Par- 
liament, in manner hcivin expressed. 

XXIII. That the Lord Protector, with the advice 
of the major part of the Council, shall at any other 
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time than is before expressed, when the necessities 
of the State shall require it, summon Parliaments in 
manner before expressed, which shall not be ad- 
journed, prorogued, or dissolved without their own 
consent, during the first three months of their sit- 
ting. And in case of future war with any foreign 
State, a Parliament shall be forthwith summoned for 
their advice concerning the same. 

XXIV. That aii Bills agreed unto by the Parlia- 
ment, shall be presented to the Lord Protector for 
his consent ; and in case he shall not give his con- 
sent thereto within twenty days after they shall be 
presented to him, or give satisfaction to the Parlia- 
ment within the time limited, that then, upon dec- 
laration of the Parliament that the Lord Protector 
hath not consented nor given satisfaction, such Bills 
shall pass into and become laws, although he shall 
not give his consent thereunto ; provided such Bills 
contain nothing in them contrary to the matters 
contained in these presents. 

XXV. That Henry Lawrence, Esq., &c., or any 
seven of them, shall be a Council for the pur[)ose8 
expressed in this writing: and upon the death or 
other removal of any of them, the Parliament shall 
nominate six persons of ability, integrity, and 
fearing God, for every one that is dead or removed ; 
out of which the major part of the Council shall 
elect two, and present them to the Lord Protector, 
of which he shall elect one ; and in case the Parlia- 


ment shall not nominate within twenty days after 
notice given unto them thereof, the major part of 
the Council shall nominate three as aforesaid to the 
Lord Protector, who out of them shall supply the 
vacancy ; and until this choice be made, the remain- 
ing part of the Council shall execute as fully in all 
things, as if their number were full. And in case 
of corruption, or other miscarriage in any of the 
Council in their trust, the Parliament shall appoint 
seven of their number, and the Council six, who, 
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together with the Lord Chancellor, Lord Keeper, or 
Commissioners of the Great Keal for the time being, 
shall hare power to hear and determine such 
corruption and miscarriage, and to award and in- 
flict punishment, as the nature of the offence shall 
deserve, which punishment shall not be pardoned or 
remitted by the Lord Protector ; and, in the inter- 
val of Parliaments, the major part of the Council, 
witli the consent of the Lord Protector, may, for 
corruption or other miscarriage as aforesaid, sus- 
pend any of their number from the exercise of their 
trust, if they shall find it just, until the matter shall 
be heard and examined as aforesaid. 

XXVI. That the Lord Protector and the major 
part of the Council aforesaid may, at any time 
before the meeting of the next Parliament, add to 
the Council such persons as they shall think fit, 
provided the number of the Council be not made 
thereby to exceed twenty-one, and the quorum to be 
proportioned accordingly by the Lord ftotector and 
the major part of the Council. 

XXVII. That a constant yearly revenue shall be 
raised, settled, and established for maintaining of Tlie Protec- 
10,000 horse and dragoons, and 20,000 foot, in *^P- 
Englaiid, Scotland and Ireland, for the defence and » 
security thereof, and also for a convenient number force, 
of ships for guarding of the seas; besides £200,000 
per annum for defraying the other necessary charges 
of administration of justice, and otlier expenses of 
the Government, which revenue shall be raised by 
the customs, and such other ways and means as 
shall be agreed upon by the Lord Protector and the 
Council, and shall not be taken away or diminished, 
nor the way agreed upon for raising the same 
alteml, but by the consent of the Lord Protector 
and the Parliament. 

XXVUI. That the said yearly revenue shall be System of 
paid into the public treasury, and shall be issued auditors 
out for the uses aforesaid. 134 ^ 
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XXIX. That in case there shall not be cause 
hereafter to keep up so great a defence both at land 
or sea, but that there be an abatement made thereof, 
the money which will be saved thereby shall remain 
in bank for the public service, and not be employed 
to any other use but by consent of ParUameiit, or, 
in the intervals of Parliament, by the Lord Protec- 
tor and major part of the Council. 

XXX. That the raising of money for defraying 
the charge of the present extraordinary forces, 
both at sea and land, in respect of the present wars, 
shall be by consent of Parliament, and nut other- 
wise : save only that the Lord Protector, with the 
consent of the major part of the Council, for pre- 
venting the disorders and dangers which might 
otherwise fall out both by sea and land, shall have 
power, until the meeting of the first Parliament, to 
raise money for the purposes aforesaid; and also 
to make laws and ordinances for the peace and wel- 
fare of these nations where it shall be necessary, 
which shall be binding and in force, until order 
shall be taken in Parliament concerning the 
same. 

XXXI. That the lands, tenements, rents, royal- 
ties, jurisdictions and hereditaments which remain 
yet unsold or undisposed of, by Act or Ordinance 
of Parliament, belonging to the Commonwealth 
(except the forests and chases, and the honours and 
manors belonging to the same; the lands of the 
rebels in Ireland, lying in the four counties of 
Dublin, Cork, Kildare, and Carlow : the lands 
forfeited by the people of Scotland in the late wars, 
and also the lands of Papists and delinquents in 
England who have not yet comiwunded), shsill be 
vested in the Lord Protector, to hold, to him and 
his successors. Lords Protectors of these nations, 
and shall not be alienated but by consent in Parlia- 
ment. And all debts, fines, issues, amercements, 
penalties and profits, certain and casual, due to the 
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Keepers of the liberties of England by authority of 
.Parliament, shall be due to the Lord Protector, and 
be payable into his public receipt, and shall be 
recovered and prosecuted in his name. 

XXXll. That the office of Lord Protector over 
these nations shall be elective and not hereditary ; Article of 
and upon the death of the Lord Protector, another ‘ 

fit person shall be forthwitli elected to succeed him not heredi- 
in the Government; which election shall be by the tary ruler. 
Council, who, immediately upon the death of the M^ner of 
Lord Protector, shall a'<semble in the Chamber election, 
where they usually sit in Council ; and, having given 
notice to all their incinhors of the cause of their 
assembling, shall, being thirtt'cn at least present, 
proceed to the election ; and, before they depart the 
said Chamber, shall elect a fit person to succeed in 
the Grovernmeut, an<l forthwitli cause proclamation 
thereof to be made in all the three nations as shall 
be requisite ; and the person that they, or the major 
part of them, shall elect as aforesaid, shall be, and 
shall be taken to be, Lord Protector over these 
nations of England, Scotland and Ireland, and the 
dominions thereto belonging. Provided that none 
of the children of the late King, nor any of his line 
or family, be elected to be Ixird Protector or other 
Chief Magistrate over these nations, or any the 
dominions thereto belonging. And until the afore- 
said election be past, the Council shall take care 
of the Government, and administer in all things 
as fully as the T.ord Protector, or the Lord Pro- 
tector and Council are enabled to do. 

XXXTII. That Oliver Cromwell, Captain-General 
of the forces of England, Scotland and Ireland, Oliver Grom- 
shall be, and is hereby declared to be. Lord Pro- 
tector of the Commonwealth of England, Seotland 
and Ireland, and the dominions thereto belonging, 
for his life. 

XXXIV. That the Chancellor, Keeper or Com- 
missioners of the Great Seal, the Treasurer, 
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Admiral, Chief Ooyernors of Ireland and Scotland, 
and the Chief Justices of both the Benches, shall be 
chosen by the approbation of Parliament; and, in 
the inten'als of Parliament, by tiie approbation of 
the major part of the Council, to be afterwards 
approved by the Parliament. 

XXXV. That the Christian religion, as contained 
Tolerance of in the Scriptures, be held forth and recommended 
Bellgion. the public profession of these nations ; and that, 

as soon as may be, a provision, less subject to 
scruple and contention, and more certain than the 
present, be made for the encouragement and main- 
tenance of able and painful teaclicrs, for the in- 
structing the people, and for discovery and 
confutation of error, hereby, and whatever is con- 
trary to sound doctrine ; and until such provision be 
made, the present maintenance shall not be taken 
away or impeached. 


Intolerance 

toward 

Roman 

Catholicism. 


Spirit of 
freedom. 


XXXVI. That to the public profession held 
forth none shall l)e compelled by penalties or other- 
wise; but that emleavours be used to win them 
by sound doctrine and the example of a good 
conversation. 

XXXVII. That such as profess faith in God by 
Jesus Christ (though differing in judgment from the 
doctrine, worship or discipline publicly held forth) 
shall not be restrained from, but shall bo protected 
in, the profession of the faith and exercise of their 
religion; so as they abnse not this liberty to the 
civil injury of others and to the actual disturbance 
of the public imace on their parts: provided this 
liberty be not extended to Popery or Prelacy, nor 
to such as, under the profession of Christ, hold 
forth and practi.se licentionsuess. 

XXXVIII. Tl)at all laws, statutes and ordi- 
nances, and clauses in any law, statute or ordinance 
to the contrary of the aforesaid liberty, shall bo 
esteemed as null and void. 

XXXIX. That the Acts and Ordinances of Par 
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liament made for the sale or other disposition of 
the lauds, rents and hereditaments of the late King, 

Queen, and Prince, of Archbishops and Bishops, 

&c.. Deans and Chapters, the lands of delinquents 
and forest-lands, or any of them, or of any other 
lands, tenements, rents and hereditaments belong- 
ing to the Commonwealth, shall nowise be impeached 
or made invalid, but shall remain good and firm; 
and that the securities given by Act and Ordinance 
of Parliament for any sum or sums of money, by 
any of the said lands, the excise, or any other pub- 
lic revenue; and also the securities given by the 
public faith of the nation, and the engagement of 
tlie public faith for satisfaction of debts and dam- 
ages, shall remain firm and good, and not be made 
void and invalid upon any pretence whatsoever. 

XL. That the Articles given to or made with the 
enemy, and afterwards confirmed by Parliament, 
shall be performed and made good to the persons 
concerned therein ; and that such appeals as were 
depending in the last Parliament for relief concern- 
ing bills of sale of delinquent’s estates, may be 
heard and determined the next Parliament, any 
thing in this writing or otherwise to the contrary 
notwithstanding . 

XLI. That every successive Lord Protector over 
these nations shall take and subscribe a solemn 
oath, in the presence of the Council, and such 
others .as they shall call to them, that he wifi seek 
the peace, quiet and welfare of these nations, cause 
law and justice to be equally administered; and 
that ho will not violate or infringe the matters and 
things contained in this writing, and in all other 
things will, to his power aiul to the best of his 
understanding, govern these nations according to 
the laws, statutes and customs tlicreof. 

XLTI. That each person of the Council shall, 
before they enter upon their trust, take and sub- 
scribe an oath, that they will be true and faithful 

7 



98 ENGLISH WRITTEN CONSTITUTIONS [Ch. VII 


in their trust, according to the best of their knowl- 
edge ; and that in the election of every successive 
Lord Protector they shall proceed therein impar- 
tially, and do nothing therein for any promise, fear, 
favour or reward. 

CONTEMPORARY EXPOSITION 

OUVKB CROHWEIX (1053) 

I suppose the Summons that hath been instrumental to bring 
you hitlier gives you well to understand the occasion of your 
being here. Howbeit, I have something farther to impart to 
you, which is an Instrument drawn-up by the consent and 
advice of the principal Officers of the Army ; which is a little 
(as we conceive) more significant than the Letter of the Sum- 
mons. We have that here to tender you ; and somewhat like- 
wise to say farther for our own exoneration : which we hope 
may be somewhat farther for your satisfaction. And withal 
seeing you sit here somewhat uneasily by reason of the scant- 
ness of the room and heat of the weather, I shall contract my- 
self with respect thereunto. . . . 

“But indeed ” that is contained in the Paper here in my band, 
which will be offered presently to you to read. But having 
done that, we have done upon such ground of necessity as we 
have “now” declared, which was not a feigned necessity but 
a real, — “ it did behove us,” to the end we might manifest to 
the world the singleness of our hearts and our integrity who 
did these things. Not to grasp at the power ourselves, or keep it 
in military hands, no not for a day ; but, as far as God enabled 
ns with strength and ability, to put it into the hands of Proper 
Persons that might be called from the several parts of the 
Nation. This necessity ; and I hope we may say for ourselves, 
this integrity of concluding to divest the Sword of all power in 
the Civil Administration, — hath been that that hath moved us 
to put You to this trouble “ of coming hither : ’’ and having 
done that, truly we think we cannot, with the discharge of our 
own consciences, but offer somewhat to you on the devolving of 
the burden on your shoulders. It bath been the practice of 
others who have, voluntarily and out of a sense of duty. 
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divested themselves, and devolved the Government into new 
hands; I say, it hath been the practice of those that have 
done so; it hath been practised, and is very consonant to 
reason, to lay “ down,” together with their Authority, some 
Charge “ how to employ it,” (as we hope we have done), and 
to press the duty “ of employing it well : ” concerning which 
we have a word or two to offer you. . . . 

I hav6 only this to add. The affairs of the Nation lying on 
our hands to be taken care of ; and we knowing that both the 
Affairs at Sea, the Armies in Ireland and Scotland, and the pro- 
viding of tilings for the preventing of inconveniences, and the 
answering of emergencies, did require that there should be no 
Interruption, but that care ought to be taken for these things ; 
ami foreseeing likewise that before you could digest yourselves 
into such a method, both for place, time and other circum- 
stances, as you shall please to proceed in, some time would be 
required, — which the Commonwealth could not bear in respect 
to the managing of things: I have, within a week “past,” 
set-up a Council of State, to whom the managing of affairs is 
committed. Who, I may say, very voluntarily and freely, 
before they see how the issue of things will be, have engaged 
themselves in business ; eight or nine of them being Members 
of the House that late was. — I say 1 did exercise that power 
which, 1 thought, was devolved upon me at that time ; to the 
end affairs might not have any interval “or interruption.” 
And now when you are met, it will ask some time for the 
settling of your affairs and your way. And, “on the other 
hand,” a day c.^nnot be lost, or “left vacant,” but they must 
be in continual Council till you take farther oider. So that the 
whole matter of their consideration also which regards them is 
at your disposal, as you shall see cause. And therefore I 
thought it my duty to acquaint you with thus much, to prevent 
distractions in your way ; That things have been thus ordered ; 
that your affairs will “ not stop, but” go on, “in the mean 
while,” — till you sec cause to alter this Council ; they having 
no authority or continuance of sitting, except simply until you 
take farther order. 

OAi<t.r(.K, Life of CnmueU, First Sfieeck to the Sixth Parliament. III. 
43 , 70 . 
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CRITICAL COMMENT 

HAIXAlt (1827) 

They appoioted a commission to consider the reformation of 
the law, in consequence of repeated petitions against many 
of its inconveniences and abuses; who, though taxed of course 
with dilatoriness by the ardent innovators, suggested many 
useful improvements, several of which have been adopted in 
more regular times, though with too cautious delay. They 
proceeded rather slowly and reluctantly to frame a scheme 
for future parliaments; and resolved that they should consist 
of 400, to be chosen in due proportion by the several counties, 
nearly upon the model suggested by Lilburne, and afterwards 
carried into effect by Cromwell. . . . 

It was now the deep policy of Cromwell to render himself the 
sole refuge of those who valued the laws, or the regular eccle- 
siastical ministry, or their own estates, all in peril from the 
mad enthusiasts who were in hopes to prevail. These he had 
admitted into that motley convention of one hundred and 
twenty persons, sometimes called Barebone’s parliament, but 
more commonly the little parliament, on whom his council of 
officers pretended to devolve the governmetit, mingling them 
with a sufficient proportion of a superior class whom he could 
direct. 

Hbnbt Hallak, Tht Constitutumal History of England. II. 241 , 242, 243. 

KACATTLAY <1B49) 

The name of king was hateful to the soldiers. Some of 
them were indeed unwilling to see the administration in the 
hands of any single person. The great majority, however, 
were disposed to support their general as elective first magis- 
trate of a commonwealth, against all factions which might 
resist his authority ; but they would not consent that he should 
assume the regal title, or that the dignity, which was the just 
reward of his personal merit, should be declared hereditary in 
his family. All that was left to him was, to give to the new 
republic a constitution as like the constitution of the old 
monarchy as the army would bear. . . . 
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His plan bore from the first, a considerable resemblance to 
the old English constitution ; but in a few years, be thought it 
safe to proceed further, and to restore almost every part of the 
ancient system under new names and forms. The title of 
king was not revived, but the kingly prerogatives were intrusted 
to a lord high protector. The sovereign was called, not His 
Majesty, but Ilis Highness. He was not crowned and anointed 
in Westminster Abbey, but was solemnly enthroned, girt with 
a sword of state, clad in a robe of purple, and presented with 
a rich Bible, in Westminster Hall. His office was not declared 
hereditary ; but he was permitted to name his successor. 

Tbomab Bahivoton Mach lay, History of England. I. 104. 


BAOEHOT (1872) 

The second period of the British Constitution begins with the 
accession of the House of Tudor, and goes down to 1688 ; it 
is ill substance the history of the growth, development, and 
gradually acquired suijrerria<*y of the new great council. . . . 
The steps were many, but the energy was one — the growth of 
tlic English middle-class, using that wonl in its most inclusive 
sense, and its animation under the influence of Protestantism. 
... A still stronger anti-Papal spirit entered into the middle 
sort of Englislimen, and added to that force, fibre, and sub- 
slancc which tliey have never wanted, an ideal warmth and 
fervour which tlicy have almost always wanted. Hence the 
.saying that Cromwell founded tiie English Constitution. Of 
course, in seeming, Cromwell’s work died with him ; his 
dynasty was rejected, his republic cast aside; but the spirit 
which culminated in him never sank again, never ceased to 
be a potent, though often lateut and volcanic force in the 
country. 

Walteb Bagehot, English Constitution. 282. 

J. R GREEN (1874) 

The dissolution of the Convention replaced matters in the 
state in which its assembly had found them; but there was 
still the same general anxiety to substitute some sort of legal 
rule for the power of the sword. The Convention had named 
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during its session a fresh Council of State, and this bod; at 
once drew op, under the name of the Instrument of G-ovemment, 
a remarkable Constitution, which was adopted by the Council 
of 0£9cers. They were driven by necessity to the step from 
which they bad shrunk before, that of convening a Parliament 
on the reformed basis of representation, though such a basis 
had no legal sanction. The House was to consist of four 
hundred members from England, thirty from Scotland, and 
thirty from Ireland. The seats hitherto assigned to small and 
rotten boroughs were transferred to larger constituencies, and 
for the most part to counties. All special rights of voting in 
the election of members were abolished, and replaced by a 
general right of suffrage, based on tlic possession of real or 
personal property to the value of two hundred pounds. Catho- 
lics and “ Maliguauts ” as those who had fought for the King 
were called, were excluded for the while from the franchise. 
Constitutionally all further organization of the form of govern- 
ment should have been left to this Assembly ; but the dread of 
disorder during the interval of its election, as well as a long- 
ing for “ settlement,” drove the Council to complete their work 
by pressing the office of “ Protector ” upon Cri»mwell. . . . 
The powers of the new Protector indeed were strictly limited. 
Though the members of the Council were originally named by 
him, each member was irremovable save by consent of the rest : 
their advice was necessary in all foreign affairs, their consent 
in matters of peace and war, tlieir approval in nominations to 
the great offices of state, or the disposal of the military or 
civil power. With this body too lay the choice of all future 
Protectors. To the administrative check of the Council was 
added the political check of the Parliament. Three years at 
the most were to elapse between the assembling of one I’arlia- 
ment and another. Laws could not be made, nor taxes im- 
posed but by its authority, and after the lapse of twenty days 
the statutes it passed became laws even if the Protector’s 
assent was refused to them. The new Constitution was un- 
doubtedly popular; and the promise of a real Parliament in a 
few months covered the want of any legal character in the new 
rule. The Government was generally accepted as a provisional 
one, which could only acquire legal authority from ratiflear 
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tiou of its sots in the coming session ; and the desire to settle 
it on snch a Parliamentary basis was universal among the 
members of the new Assembly which met in the autumn at 
Westminster. 

J. K. Gbbicn, Shmt Uutoty of the English People. 686, 680. 


TA8WELL-I.ANOMEAD (ISiS) 

In this connection it has been observed, that the significance 
of the Commonwealth consists before all else in the fact that 
England for the first time in its history showed the world what 
a strong resolute governineut, freed from the fetters of the 
medimval parliamentary State, and a government which, in 
respect of broad views and absence of prejudice, was far in 
advance of its time, could achieve both without and within. 

T, F. Taswell-Lamomsau, English Constitutional History. 508. 

HABNIS TATLOK (1889) 

As early as October, 1647, the levellers had embodied 
their new conception of government in the draft of a constitu- 
tion entitled “ The Agreement of the People,” which proposed, 
first, that the constituencies should be “more indifferently pro- 
portioned according to the number of inhabitants ; ” second, 
that the existing parliament should be dissolved on September 
30, 1648 ; third, that all future parliaments should be triennial ; 
fourth, that a single elected chamber should be supreme in all 
things not “ expressly or impliedly reserved by the represented 
to themselves ” This prototype of all constitutions, state and 
federal, as they exist to-day in the United States, w’as to draw 
its authority from a diicct acceptance by the people, who re- 
served to themselves, by express constitutional limitations 
upon the powers granted, certain rights, among which the 
agreement pointedly named the absolute right to religious liberty 
and due process of law. . . . 

The scheme of government embodied in the “ Instrument ” 
undertook to impose a twofold limitation upon the powers of 
the chief of state, whom it designated as lord protector. The 
supreme executive power was vested in him, acting with the 
advice of a council of state whose members, though originally 
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appointed by him, were irremovable save bj the consent of the 
rest. With the advice of the council the protector could treat 
with foreign states, with its consent he could make peace and 
war, while in it alone was vested the power to choose all future 
protectors. The supreme legislative power was vested in the 
protector, and a parliament consisting of a single chamber to 
be connx)8ed of four hundred members from England, thirty 
from Scotland, and thirty from Ireland, according to the plan 
formulated by Vane at the close of the Long Parliament, but 
which that body failed to enact into law. No statutes were 
to be passed nor taxes imposed without the consent of this 
assembly, and all of its enactments were to become law within 
twenty days even without the protector’s consent, unless he 
could persuade the house of the reasonableness of his objec- 
tions. It was not to be adjourned, prorogued, or dissolved 
without its own consent within the first five months after its 
meeting, and a new parliament was to be assembled every three 
years. Every person possessed of real or personal property of 
the value of two hundred pounds had the right to vote for 
members, and all were eligible us electors or as members except 
malignants, delinquents, and Roman Catholics. Religious 
liberty was guaranteed to ail Christians except prelatists, 
papists, and those who taught licentiousness under the name of 
religion. As the new chamber thus provided for was not to 
meet until the thinl of the following September, the protector 
was authorized in the mean time to raise all money necessary for 
the public service, and to make ordinances, which should have 
the force of law until the subjects embraced in them could be 
provided for by parliamentary enactments. Under this provi- 
sion, which gave to tlie protector a wide scope for the exercise 
of his administrative genius, he issued before the parliament 
met sixty-four ordinances, which embraced all the more import- 
ant questions then pressing for solution in church and state. 

Haknis Taylob, The Origin and Growth of the English Constitution. 
II. 841-^9. 


8. B. OARDINBB (1889) 

On January 15, 1649, whilst the King’s fate was still in sus- 
pense, the Council of the Army set forth a document known as 
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the AgreemeDt of the People. It was a sketch of a written 
Constitution for a Republican Government based on the Heads 
of the Proposals [see this paper in Gardiner’s Constitutional 
Documents, page 232], omitting everything that had reference 
to the King. The Heads of the Proposals had contemplated 
the retention of the Royal authority in some shape or another, 
and had been content to look for security to Acts of Parliament, 
because, though every Act was capable of being repealed, it 
could not be repealed without tlie consent both of the King and 
the Houses, and the Houses might be trusted to refuse their 
consent to the re\)cal of any Act which checked the despotism 
of the King; whilst the King could be trusted to refuse his con- 
sent to the repeal of any Act which checked the despotism of 
the Houses. With the disapiicarance of Royalty the situation 
was altered. The despotism of Parliament was the chief danger 
to be feared, aud there was no possibility of averting this by 
Acts of the Parliament itself. Naturally, therefore, arose the 
idea of a written Constitution, which the Parliament itself 
would be incompetent to violate. According to the proposed 
scheme, the existing Parliament was to be dissolved on April 
30, 1049. After this there was to be n biennial Parliament 
without a House of Lords, a redistribution of seats, and a rating 
franchise. For seven years .all who had adhered to the King 
were to be deprived of their votes, and during the first and 
second Parliaments only those who had by contributions or by 
personal service assisted the Parliament, or who had refrained 
from abetting certain combinations against Parliament, were to 
be capable of being elected, whilst those who had actually sup- 
ported the JCing in the war were to be excluded for fourteen 
years. Further, no official was to be elected. There was to 
be a Council for “ managing public affairs.” Further, six par- 
ticulars were set down with which Parliament could not meddle, 
all laws made on those subjects having no binding force. 

As to religion, there was to be a public profession of the 
Christian religion “ reformed to the greatest purity of doctrine,” 
and the clergy w'erc to be maintained “ out of a public treasury,” 
but “ not by tithes.” This public religion was not to be 
“ Popery or Prelacy.” No one was to be compelled to con- 
formity, but all religions which did not create disturbances were 
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to be tolerated. It was not, however, to be understood “ that 
this liberty shall necessarily extend to Popery or Prelacy," a 
clause, the meaning of which is not clear, but which was prob- 
ably intended to leave the question open to Parliament to decide. 
The Article on Eeligion was, like the six reserved particulars, 
to be out of the power of 3*arliament to modify or repeal. 

The idea of reserving certain points from Parliamentary action 
was one which was subsequently adopted in the American Con- 
stitution, with this important difference, that the American 
Constitution left a way open by which any possible change 
could be effected by consulting the nation; whilst the Agree- 
ment of the People provided no way in which any change in 
the reserved powers could be made at all. In short, the found- 
ers of the American Constitution understood tliat it was useless 
to attempt to bind a nation in perpetuit}’, whilst the English 
Council of the Army either did not understand it, or distrusted 
the nation too far to make provision for what they knew must 
come in time. . . . 

That the execution of the King made the difficulties in the 
way of the establishment of a Republic greater than they had 
been, it is impossible to deny; but the main difficulties would 
have existed even if the King had been deposed instead of 
executed. There are two foundations upon which government 
must rest if it is to be secure, the trnditional continuity which 
is derived from the force of habit, and the national support 
which is derived from the force of will. The Agreement of the 
People swept the first aside, and only trusted the latter to a 
very limited extent 

The Instrument of Government was intended to^suit a Con- 
stitutional Government carried on by a Protector and a single 
House. The Protector therefore stepped into the place of the 
King, and there were therefore clauses inserted to define and 
check the power of the Protector, which may fitly be compared 
with those of the Heads of the Proposals. The main difference 
lay in this, that the Heads of the Proposals were intended to 
check a King who, at least for some time to come, was to be 
regarded as hostile to the Parliament, whereas the Instrument 
of Government was drawn up with the sanction of the Pro- 
tector, and therefore took it for granted that the Protector was 



1827-1888] CRITICAL COMMENT lOT 

not to be guarded against as a possible enemy. Bis power 
however was to be limited first by his Council of State, and 
secondly by Parliament. 

Parliament was to be elected and to meet, not as according 
to the Agreement of the People, once in two, but once in three 
years, and to remain in session at least five months. It was 
to be elected in accordance with a scheme for the redistribu- 
tion of ^seats based on that set forth in the Agreement of the 
People, the Protector and Council having leave to establish 
constituencies in Scotland and Ireland, which were now to send 
members to the Parliament of Westminster. It was the first 
attempt at a parliamentary union between the three countries 
carried out at a time when sueh a union w.is only possible, be- 
cause two of the countries had been conquered by one. Instead 
of the old freehold franebihe, or of the rating franchise of the 
Agreement of the People, there was the franchise in the counties 
to be given to the possessors of real or personal estate to the 
value of £200. As nothing was said about the boroughs, the 
right of election would remain in those who had it under 
the Monarchy, that is to say, it would vary according to the 
custom of each borough. In those boroughs in which the cor- 
porations elected, the feeling by tliis time wouhl be likely 
to be anti-Ruyalist. The disqualification clauses were less 
stringently drawn than in the Agreement of the People, but all 
who had abetted the King in the war were to be deprived of 
their votes at the first election and of the right of sitting in 
the first four Parliaments. Those who had abetted the Re- 
bellion in Ireland, or were Roman Catholics, were permanently 
disqualified from sitting or voting. . . . 

The clandbs relating to tlie power of Parliament in matters of 
finance seem to have been modelled on the old notion that 
“ the King w.is to live of his own” in ordinary times. A con- 
stant yearly revenue was to be raised for supi>orting an army 
of 30,000 men — now reg.srded as a permanent charge — and 
for a fleet sufficient to guard the seas as well as £200,000 for 
the domestic administration. The total amount, and the 
sonrees of the necessary taxation, were to be settled by the 
Protector and Council ; Parliament h-aving no right to diminish 
it without the consent of the Protector. With respect to 
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war expenses, they were to be met by votes of Parliament, ex< 
cept that in the intervals of Parliament the Protector and 
ConncU might raise money to meet sudden emergencies from 
war till the Parliament could meet, which the Protector and 
Council were bound to summon for an extraordinary session in 
such an emeigency. . . . 

The functions of the Council were of considerable importance. 
In all important matters the Protector had to act by its advice, 
and when Parliament was not in session it was to join him in 
passing Ordinances which were to be obeyed until in the next 
session Parliament either confirmed them or disallowed them. 
On the death of the Protector it was the Council which was to 
elect his successor. . . . 

The Instrument of Government suffered not only under the 
vice of ignoring the probable necessity of its amendment in the 
future, but also under the vice of having no support either in 
traditional loyalty nor in national sanction. If, however, we 
pass over these all-important faults, and discuss it from the 
purely constitutional point of view, it is impossible not to be 
struck with the ability of its framers, even if we pronounce 
their work to be not entirely satisfactory. It bears the stamp 
of an intention to steer a middle course between the despotism 
of a “ single person ” and the despotism of a “ single House.” 
Parliament bad supreme rights of legislation, and the Protector 
was not only sworn to administer the law, but every illegal act 
would come before the courts of law for condemnation. Parlia- 
ment, too, had the right of disapproving the nominations to 
the principal ministerial offices, and of voting money for con- 
ducting operations in time of war. Where it fell short of the 
powers of modern Parliaments was in its inability to control 
administrative acts, and in its powerlessness to refuse supplies 
for the carrying on of the government in time of peace. A 
modern Parliament can exercise these powers with safety, be- 
cause if it uses them foolishly a government can dissolve it 
and appeal to the nation, whereas Cromwell, who was but the 
head of a party in the minority, and whose real strength 
rested on the army, did not venture to appeal to the nation at 
large, or even to appeal too frequently to the constituencies 
who were to elect his Parliament. 
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The real oonstitational safeguard was intended to be in the 
Council of State. Ultimately, after the death of the Councillors 
named in the Instrument, the Council of State would indirectly 
represent the Parliament, as no one would hare a place on it 
whose name had not been one of six presented by Parliament 
In the Council of State, the Protector would be in much the 
same position as a modern Prime Minister in his Cabinet, ex- 
cept tb^t each membei of the Council held his position for life, 
whereas a modem Prime Mimster can obtain the resignation of 
any member of the Cabinet with whom he is in strong disagree- 
ment. On the other hand, the greater part of the members of 
a modern Cabinet are heads of executive departments, and thus 
have a certain independent position of their own. In some 
respects indeed, the relations between the Protector and the 
Council were more like those between an Araeiican Piesidenl 
and the Senate in executive session, than those between an 
English Prime Minister and the Cabinet. The members of the 
American Senate are entirely independent of the President, as 
the members of the Council of the Protectorate were entirely 
independent of the Protector when once they had been chosen 
On the other hand, the two bodies differed in a moot important 
particular The tendency of the American Senate, which is 
nei er officially brought into personal contact with the Presi- 
dent, 18 to be antagonistic to the President. The tendency of 
the Council of State, which was in daily contact with the Pro- 
tector, was to work with him instead of against him. It was 
not, however, in consequence of its meiits or dements as a 
constitutional settlement that tlie Instillment of Government 
failed It bioke down because the fiist INiliament summoned 
under it refused to acknowledge its binding iorce, and claimed 
to be a constituent as well as a legislate e body. 

S K Gardiwpk, Inti oduction to CunititiUional Documents of the Puritcm 
RevoliUion. lii hx 


J K HOSKFR (1190) 

On the 20th, the agreement of the People was foimally pre- 
sented. ... In 1647, Iretoii, to whom the bold and masteily 
elaboration was for the most paitdue, had not been ready for so 
radical a step, and had left the council abruptly, as we have 



110 ENGLISH WHITTEN CONSTITUTIONS [Ch. VII 


seen, at the suggestion of laying by the King ; but in the Army 
noir, rank and file and chieis stood together 'l*he paper con- 
sisted of ten ai tides. . . . hxcept the 8th article, relating to 
the religious establishment, which, judged by modem ideas, is 
narrow, there is nothing here not most tboioughly reasonable. 
Ireton himself, like Cromwell and Vane, was ready for the 
broadest toleration, including even Jens, infidels, and Pagans; 
but even in the Ramp there were piejndices that must be 
humoured. On the 6th of Febiuary it was lesohed : “ That the 
House of Peers m Parliament is useless and dangetous, and 
ought to be abolished,” and on the following day, “ that the oilice 
of the King. ... is unnecessary, burdensome, and dangerous 
to the liberty, safety, and public inteiest of the People of this 
nation, and therefore ought to be abolished.” The old order 
was thus completely swept away, and England was a Republic. 
The English reforms already gained m the nineteenth century, 
and still in progress at the present hour, wcie all anticipated : 
all too, that is most essential in the American system had been 
formulated 

Thus we see that popular government, the heritage from the 
ancient Saxon time, seemed likely to have m the dajs of the 
Ironsides a most complete and memorable revival. It is to be 
noticed that it came about as something into n bich people were 
forced, rather than something which they voluntarily cmbiaced 
Eliot, Pym, and Hampden neier conceived for England of a 
polity m which King and Lords should be swept away It was 
the rank and file of the Army, the plain people, the tiadosmen 
of the towns; or rather, since the towns in great ma lot ity be- 
came Presbyterian, it was the small faimers, the yeomen, from 
whom proceeded the fiist assertion of a complete right to self- 
government 'rtieii own leaders at first held back, in some 
cases denouncing so thorough a sweep At last, however, 
Cromwell, Iieton, Vane, and Milton stood tboioughly witli the 
men, — justifying themselves in their course l)\ the belief that 
they undertook no new thing, but only restored the essentials 
of that most ancient fieedum that had been so deeply overlaid. 

Jakes K Hosmer, 4 Short IIiAory of Am/lo Saxon Freedom 152-1 55 
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BOSOXACD (1892) 

At the culminating point of the Puritan Revolution, when 
Cromwell, swept on by the democratic movement, is compelled 
to follow it if he would become its master, a curious constitu- 
tional project is seen coining to tlie surface. This is the 
“Agreement of the People ” presented by the army to the 
House of Commons, for its approval and eventual submission 
to the people. The idea of its author.'), clearly stated in the 
document itself, and discussed in the pamphlets of the day, was 
the establishment of a supreme law, placed beyond the reach of 
Parliament, defining the powers of that body and expressly 
declaring the rights w'hioh the nation reserved to itself and 
which no authority might touch with impunity. This popular 
compact was to receive the (lersonal arlhesion of the citizens, 
according to a special procedure therein provided. Its pro- 
mulgation depended upon its acceptance by the people. 

Chari.es Boiigkauu, Adoption <tn/i Amendrnfnt of ConUitutions in Eumpt 
and America, ttanslated by 0. T) llazen 5-6 

BOROEAUD (1894) 

This manifesto contains the outline of a complete constitu- 
tion When we read it and summarize the demands it con- 
tains, wc are astounded to find that it is nearly two centuries 
and a half old. The iirinciples which it lays down are, for the 
most part, tlie very principles which contemporary democracy 
has first succeeded in establishing, or is still demanding. The 
sovereignty of the jicople: supreme power vested in a single 
representative assembly; tlie executive entrusted by an as- 
sembly to a council <'f state, elected for tlm term of one 
legisl.Ttiire ; biennial parliaments; equitable and proportionate 
distribution of seats: extension of the right of voting, and ol 
election to all citizens dwelling in the electoral districts who 
are of full age, and neither hired servants nor in receipt of 
relief : the toleration of all forms of Christianity : the suppres- 
sion of state interference in chureh government ; the limiUition 
of the [lowers of the representative assembly, by fundamental 
laws embodied in the constitution, especially with regard to the 
civil liberties guaranteed to citizens — ' these are the principles 
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proclaimed bj the English democrats in January, 1648-49. 
. . . This document beats the significant title of An Agiee- 
ment of the People of England.” It was presented to Pailia- 
ment, not in order that Pailiamcnt might publish it of its own 
authonty, but that it might approie it and submit it to the 
nation. ... It was a real constitutional Charter, founded on 
the direct acceptance of the people, and placed above the reach 
of the representative Assembly — a constitution in the sense 
m which the woid is understood by the democracies of the 
United States and Switzerland to-day. 

When the loll containing the Agreement of the People was 
presented to tlie House of Commons, the addiess was listened 
to y, ith all the respect due to the rank of those who bore it, and 
a vote of tliaiiks was passed with great solemnity. The read- 
ing of the Agicement itself, however, was put off to a mote 
convenient season Business of the greatest importance was 
then occupying the minds of some of its membeis. On that 
veiy day began the trial of the King. 

It 18 lemaikable, however, that pertain leforms which had 
formerly been demanded by the democratie party, or brought 
forward in the Agieeinent of the People, were carried out 
dming the Protectorate, foi example, the judicial lefonns and 
the reforms m tlie system of paihamentary lepresenlstion. 

The I iisti umeiit of Government which was elaborated in 1653 
by the Council ot Officers, was a wiitten Constitution, tlie first, 
and down to the piesent time the only one ever possessed by 
modern England 

Chables Boroiaud, Rme of Modem Democracy m Old and NewEnq- 
land, translated by Mrs Birkbeck Hill 38-98 ^ 

RAirSOlCE (1895) 

Three days later, a new constitution, devised by Lambert 
and embodied in the Inslnnuovt of Oovertimeni, was accepted 
by the council of officeis. In it the executive and legislative 
poweis were distnbiiUd lietwetii a Protector, a council of 
state, and a pailiaiiienf. Ciomwell was named Protector, and 
was to be general by sei mil land. He was, however, to 
decide questions of wai and peace by the advice of the council 
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of state, and in case of war, parliament was to be immediately 
summoned. The members of the council of state were also 
named in the instrument: and the chief were Lambert, Des- 
borough, Montague, Skippon, Antony Ashley Cooper, and six 
others. On the death of any of these, the vacancy was to be 
filled up by the Protector from a list of six names chosen by 
parliament. All legislative power was reseiwed to parliament, 
but the Protector might suspend the coming into operation of 
any act for twenty days. Parliaments were to be elected by 
the new constituencies proposed by the Long Parliament, in 
accord with tlie Agreetrient of ihe People. They wore to be 
held every third year; but no parliament was to he dissolved 
till it had sat five mouths. By these arrangements it was 
hoped to combine the freedom of republican institutions with 
the practical efficiency of a single sovereign acting through a 
cabinet. In reality, except when parliament was sitting, it 
gave almost unlimited power to the Protector. Cromwell at 
once accepted the post of Protector, and was solemnly inaugu- 
rated in IVestininster Hall, Lambert taking the leading share 
in the ceremony. 

Craii. Ransove, An Advanced History of England. 600. 

BEEDLRY (1898) 

Prom 1642 to 1660 tlie English Constitution was practically 
ill abeyance ; but tlie expedients which were evoked to fill tlie 
void, foi'med no unimportant element in the future development 
of the constitution. For, in the first place, the period of the 
Commonwealth was distinguishinl by an attempt to change the 
wliole current of English history. As tilings have worked 
tlieinselves out, we have a constitution which contains no 
fluid ameutal law's unalterable by the three Estates in Parlia- 
ment assembled, but leaves that body the legal sovereign witli 
control of the executive. But hau the constitutions projected 
under tlie Commonwealth been permanent, the development of 
our system would have been hampered, if not checke.d, by 
fiiiidameiital laws, and the written constitution would have 
been sovereign instead of Parliament; while the executive and 
legislature would have existed independently of each other, as 
in the Uniteti States at the present day. In the second place, 

8 
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Cromwell was perhaps chiefly hindered by his conservatism. 
For he fell back on old expedients, and tried, as far as 
might be, to reproduce the old constitution without those 
links of historical association which bad bound its several 
parts together, and with that balance of powers which his 
training in the ranks of the parliamentary party had led him 
to regard as the ideal. Thus the Instrument of Qooemment 
set up an executive of a Protector and Council with co-ordi- 
nate authority, and a Parliament of one chamber independent 
of the Council, unable on the one hand to alter the constitu- 
tion, and on the other hand to be itself adjourned or dissolved 
for five months without its own consent. 

DtroLEr JciLiiTg Medlkt, A StttdsK^t Manwd of Engtish ConttUuUoiuU 
Hislarg. 309-306. 
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Chaptss VIII 

HABEAS COBFtTS ACT (1679) 

SUaOESTIONS 

The document for the Habeas Corpus Act is intituled “ an act for the 
better securing of the liberty of the subject and for prevention of 
imprison liken ts beyond tiie seas.” Various attempts have been made 
unsuccesbfully to obtain the passage of two Bills, one to give a more 
exxiedltious use of the writs of Habeas Corpus in Criminal matters — 
the other to prevent imprisonment in jails bejond the seas. 

Tile old principle of relief from arbitrary arrest laid down in Magna 
Charts, and applied throughout the succeeding constitutions, always 
lacked a short and easy process of establishing tlie fact of illegal de- 
tention. At length in 1079 this famous act W3.s passed; although 
defective in the promi.scs as to bail and common law and falsehood, 
this statute stands as one of the most important landmarks of human 
lilierty. It should be studied in its relation to the growth of the 
liberty of the subject. 

For Outlines and Material, see Appendix A. 

DOCUMENT 
Habeas Corpus Act (1679) 

Extracts from the Provisions of the Statute, 81° 

Car. IT. c. i. 

1. That on complaint and request in writing by or Translitera- 
on bebalf of any person committed and ebarged with s^Juiea 
aiiv crime funless comraitted for treason or felony uf the Realm, 
expressed in the warrant; or as acct'ssory, or on bus- ^ppen’. 

picion of being accessory, before the fact, to any [bj 

petit-treason or felony ; or upon suspicion of such 
petit-treason or felony, plainly expressed in the war- charu, J&t. 
rant ; or unless he is convicted or chained in execn- 39-40. 
tion by legal process), the lord chancellor or any 
of the twelve judges, in vacation, upon viewing a 
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copy of the wairant, or affidaNat that a copy is 
denied, shall (unless the party has neglected fur two 
There are terms to apply to any court for his enlargement) award 

made'Me^of* “ corpus for such prisoner, returnable i ra- 

in England; mediately before himself or any other of the judges; 
and the upoii the return made shall discharge the party, 

still others, « bailable, upon giving security to appear and answer 
in the Uni- to the accusation in the proper court of judicature, 
ted States. g That such writs shall be endorsed, as granted 
in pursuance of this act, and signed by the person 
awarding them. 

Blackstone 3. That the writ shall be returned and the prisoner 
*°h^h prfr * brought up, within a limited time aceonling to the 
rogative.” distance, not exceeding in any case twenty days. 

4. That oflicers and keepers neglecting to make 
due returns, or not delivering to the iirisoner or his 
agent within six hours after demand a copy of tlie 
warrant of commitment, or shifting the custody of 
a prisoner from one to another, without sufllcient 
reason or authority, (specified in the act,) sluill for 
the first offence forfeit £100 and for the second 
offence £200 to the party grieved, and be disabled 
to hold his office. 

5. That no person, once delivered by habeas 
corpus, shall lie recommitted for the same offence, 
on penalty of £500. 

6. That every iierson committed for treason or 
felony shall, if he rcijuires it the first week of the 
next term, or the first day of the next session of 
oyer and terminer, be indicted in that term or ses- 
sion, or else admitted to bail; unless the king’s 
witnesses cannot be produced at that time ; and if 
acquitted, or if not indicted and tried in the second 
term or session, he shall be discharged from his im- 
prisonment for such imputed offence; but that no 
person, after the assixes shall be open for the county 
in which he is detained, shall be removed by habeas 
corpus, till after the assizes are ended ; but shall be 
left to the justice of the judges of assize. 
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7. That any such prisoner may move for and 
obtain his habeas corpus, as veil out of the chan- 
cery, or exchequer, as out of the king’s bench or 
common pleas; and the loni eUancellor or judges 
denying the same, on siglit of the warrant or oath 
that the same is refused, forfeit severally to the 
party grieved the sum of £500. 

8. That this writ of habeas corpus shall run This act, as 
into the counties palatine, cinque ports, and other 
privileged places, and the islands of Jersey and was so often 
Guernsey. 

9. That no inhabitant of England (except per- Charles I., 

sons contracting, or convicts praying, to be trans- that it 
ported ; or having committed some capital offence the 
in the place to which they are sent) shall be sent parliamen- 
prisoncr to Scotland, Ireland, Jersey, Guernsey, or Se 

any places beyond the seas, within or without the H>titlon of 
king’s dominions ; on pain that the party commit- 1628. 
ting, his advisers, aiders, and assistants, shall forfeit 

to the party grieved a sum not less than £500 to portation 
be recovered with treble costs ; shall be disabled to Act in reign 
liear any otfice of trust or profit ; shall incur the George 
penalties of praemunire; and shall be incapable of 
the king’s pardon. 


CONTEMPORARY EXPOSITION 

BISHOP BUBNHT (1724) 

Tt was carried bv an odd artifice in the House of Lords. Lord 
Grev and Lonl Nor-is were named to be the tellers. Lord 
Noiris being a man subject to vapours, was not at all times 
attentive to what he was doing, so, a very fat lord coming in. 
Lord Grey counted him for ten as a jest at first, but seeing 
Loi-d Norris had not observed it, he went on with this mis- 
reokoning of ten ; so it was reported to the house, and declared 
that they who were for the bdl were the majority, though it 
indeed went on the other side; and by this means the bill 
was past. 

Gilbert Bdrwet, History of His Oum Tims. I. 485. 
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CRITICAL COMMENT 

BLAGKSTONE’S GOUMEITTAIUEB (ITIifi) 

The oppression of an obscure individual gave birth to the 
famous habeas corpus act (31 Car. II. o. 2) which is frequently 
considered as anotlier inugua carta of the kingdom ; and by 
consequence and analogy has also in subsequent times reduced 
the general method of proceeding on these writs ... to the 
true standard of law and liberty. 

Sir Wm Blackstons, CommeiUaiui on the Lam of England. B. III. 
135-136 

CREASY (1859) 

The Habeas Corpus Act also, which was passed in this reign 
(31 Car. II. c. 2), is of great constitutional value, though it by 
no means introduced any new principle into our system, or 
formed any such epoch in the acquisition of tlie national liber- 
ties as some writers represent. But it made the remedies 
against arbitrary imprisonment short, certain, and obtainable 
at all times and in all cases. . . . 

These enactments, and especially the Habeas Corpus Act, 
make the name of Charles II. figure crctlitably in our statute- 
book, and tlicre is one judicial decision of tliis reign which 
established a constitutional principle of the highest value, or 
rather which put an end to a long-continued abuse of the most 
perilous character. 

£. S. CttSASi, Rue and Progress of the English CoasUhUioH. 269, 272. 

B. C. HURD (1877) 

It was not to bestow an inimunitj' from arbitrary imprison- 
ment, which is abundantly provided in Magna Carta (if indeed 
it is not much more ancient), that the statute of Charles II. 
was enacted ; but to cut off the abuses by w Inch the govern- 
ment’s lust of power, and its servile subtlety of crown lawyers, 
had impaired so fundamental a privilege. 

Bolun C. Hcku, Ru/ld of Personal Libertg, 84 
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PATEBSON (1877) 

On May 27, 1679, the Habeas Corpus Act passed, and, 
after the lapse of two centuries, it has been found by experi- 
ence to have made the inachiuery revolve so promptly and cut 
BO clearly into the marrow of all the mischiefs attending the 
possession of might, regardless of right, that no king or min- 
ister, led away with the droam of power, has since sought 
seriously to baffle or disable it. . . . It is now a familiar code, 
and represents a whole armoury of strength, for every line 
and syllable of which each citizen would fight to the last, as 
for bis household gods. Holt said every man should be con- 
cerned for Magna Charta. And the Habeas Corpus Act is only 
a natural sequel and development of Magna Charta. No dic- 
tator, whether single-handed or hydra-headed, can long breathe 
the same air with those who have caught the secret of its power. 
It appeals to the first principles of security, and to the law of 
nature, if any such tliere be. Its whole essence is uothiug 
else than this. Every human being, who is not charged with 
or convicted of a known crime, is entitled to personal liberty. 

James Fatebson, Libaty of the Sub)ict, Serurity of the Person. II. 207-8. 

TASWELL LANGMEAU (1870) 

It was subject, however, to three defects. (1) It fixed no 
limit on the amount of hail which might be demanded. (2) It 
only applied to eoimuitments on Criminal or supposed Criminal 
charges ; all other cases of unjust imprisonment being left to 
the habeas corjms at Common Law as it subsisted before this 
enactment (.1) It did not guard against falsehoods in the 
return. The first of these defects w.as remedied in 1689, by 
the Bill of Rights, which dcclareil “ th.at excessive bail ought not 
to be required.” The other two (notwithstanding a serious 
attempt in 1757 to render the Mmix corpus at Common Law 
more efficient) subsisted down to the year 1816 when they were 
at length removed by ‘An Act for more effectually bocuring 
the liberty of the subject.’ (56 Geo. III. c. 100.) 

T. F. TlSwsLI.-LA^03iEAl), English Constitittional Sistory, 621. 
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dice; ( 1886) 

The right to the writ of Habeas Corpus existed at common law 
long before the passing in 1679 of the celebrated Habeas Corpus 
Act (31 Car. II. cap 2), and you may wonder how it has hap- 
pened that this and tlie subsequent Act (56 Geo. III. cap. 100) 
are treated and (for practical purposes) rightly treated, as the 
basis on which rests an Englishman’s security for the enjoy- 
ment of his personal freedom. The explanation is, that prior 
to 1 679 the right to the writ was often, under various pleas and 
excuses, made of no effect. The aim of the Habeas Corpus 
Act has been to meet all the devices by which the effect of the 
writ can be evaded, either on the part of the judges, who 
brought to issue the same, and if necessary discharge the pris- 
oner, or on the part of the gaoler or the person who has the 
prisoner in custody. The earlier Act of Charles the Second 
applies to persons imprisoned on a ch.arge of crime. The later 
Act of George the Third applies to persons deprived of their 
liberty otheri\isc than on a criminal accusation. 

AiBiUtr V. DlCbl, Inlraductionto the Stud if of the Laxon/the ComUtutum. 
207 . 208 . 


HA.T (18S7) 

The writ of Habe.as Corpus is unquestionalily the first security 
of civil libeity. It biinga to light tiie cause of every imprison- 
ment, approves its lawfulness, or liberates the prisoner. It 
exacts obedience from the highest courts ; Parliament itself 
submits to its authority. No right is more justly valued. It 
protects the subject from unfounded suspicions, from the 
aggressions of power, and from abuses in the administration of 
justice, let this protective law, which gives every man 
security and confidence in times of tranquillity, has been sus- 
pended, again and again, in periods of public danger or appre- 
hension. Rarely, however, has this been suffered without 
jealousy, hesitation, and remonstrance; and whenever the 
perils of the state have been held Riiflicient to warrant this 
sacrifice of personal liberty, no minister or magistrate has been 
suffered to tamiier with tlie law at his discretion. Parliament 
alone, convinced of the exigency of each occasion, has sus- 
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peu<lu(l, for a time, the rights of individuals, in the interests of 
the state. 

Sia Tuomas Erskiitic Mat, The Constitutional History of England. ZI. 
252, 253. 


HABKIS TATIX>K (1889) 

To put an end forever to every device, plea, or excuse hy 
which the tight to the actual benefits of the writ had been for- 
merly made abortive, was finally passed the Habeas Corpus 
Act of 1(379, the essence of which is that the chancellor and all 
of the judges are charged with the duty upon a proper appli- 
cation to direct the writ even he privileged places, including 
the iblaiuls of Jerhcy and Guernsey, recpiiring any person who 
is imprisoned to be a<-tually and si)Ocdily brought before the 
court, togetlicr with the cause of tlie imprisonment, to the end 
that such court may either set him free, bail him, or remand 
him for a speedy trial, as justice may reijuirc. 

Hannis Taviur, Origin and Giowth oj the English Constitution. IL 382. 
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Chapter IX 

THE BILL OF BIGHTS (1689) 
SUGGESTIONS 

Tn the second session of the Convention Parliament, which reassem- 
bled on the 35th of October, 1C80, the Declaration of Right, which 
embodied tlie fundamental principles of the English Constitution and 
of the ancient franchises of the English nation, was confirmed with 
some slight but important amendments in a regular act of the Legis- 
lature. This Act is known iu, the Bill of Rights. The Convention 
Parliament had met on the 23nd of January, 1688, and a week later, 
the Commons passed their celebrated Resolution, in which, as James 
II. had abdicated the throne, it was deemed inconsistent with the 
safety of the kingdom that a Protestant government should be in the 
hands of a “ Popish Prince.” After conferences lietween William and 
the political leaders, as well as between the two Houses, it was re- 
solved that a Committee of the Commons should consider what steps 
it might be advisable to take to secure law aud liberty against the 
aggressions of future sovereigns. 

The Declaration of Right was accordingly drawn up. 

In studying the Bill of Rights it is necessary to understand 
thoroughly the reaction agauist Puritanism after the Restoration and 
the subsequent revival of Ih-otestaut feeling produced by James II. 's 
policy toward the church and the government. The position of 
WiDiam of Orange on tlie cuntiuent, lioth as military hero and politi- 
cal governor, must also be taken into consideration. All later Bills of 
Rights take their key-note from this famous document, of which 
Taswell-Langmead speaks as “tlie tliird great charter of English 
liberty and the coping-stone of the Constitutional Building." 

For Outlines and Material see Appendix A. 

DOCUMENT 

The Bill of Rights Oct. 25 (i68g) 

Thf Stattues An Act fob Declakino the Rights and Libes- 

ofthe Realm, ties OF THF. SUB.IECT, AND SETTLING THE SUCCES- 
VI. 142-146. 
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Whereas the Lords Spiritaal and Temporal, and Based upon 
Commons, assembled at Westminster, lawfully, 
fully, and freely representing all the estates of the Bight which 
people of this realm, did upon the Thirteenth day accompanied 
of February, in the year of our Lord One Thousand Cro^ra^to 
Six Hundred Eighty-eight, present unto their Majes- William and 
ties, then called and known by the names and style 
of WilUam«nd Alary, Prince and Princess of Orange, ’ 
being present in their proper persons, a certain De- 
claration in writing, made by the said Lords and 
Commons, in the words following, viz. : — 

“ Whereas the late King James II., by the assist- 
ance of divers evil counsellors, judges, and minis- 
ters employed by him, did endeavour to subvert 
and extirpate the Protestant religion, and the laws 
and liberties of this kingdom: — 

(1.) By assuming and exercising a power of dis- In early 
pensing witli and suspending of laws, and the execu- 
tion of laws, without consent of Parliament. power h^ 

(2.) By committing and prosecuting divers worthy ^ 

prelates, for humbly petitioning to be excused from ** ’ 

concurring to the said assumed power. 

(8.) By issuing and causing to be executed a 
commission under tlie Great Seal for erecting a 
court, called the Court of Commissioners for Eccle- 
siastical Causes. 

(t.) By levying money for and to the use of the Compare the 
Crown by pretence of prerogative, for other time following 
and in other manner than the same was granted by th^ 
Parliament. Declaration 

(.9.) By raising and keeping a standing army 
within this kingdom in time of peace, without con- 
sent of Parliament, and quartering soldiers contrary 
to law. 

(6.) By causing several good subjects, being 
Protestants, to be disarmed, at the same time when 
Papists were both armed and employed contrary to 
law. 
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(7.) By violating the freedom of election of 
members to serve in Parliament. 

(8.) By prosecutions in the Court of King’s Bench 
for matters and causes cognizable only in Parlia- 
ment; and by divers other arbitrary and illegal 
causes. 

(9.) And whereas of late years, parti il, corrupt, 
and unqualified persons have been returned, and 
served on juries in trials, and particularly diverse 
jurors in trials for high treason, which were not 
freeholders. 

(10.) And excessive bail hath been required of 
persons committed in criminal cases, to elude the 
benefit of the laws made for the liberty of the 
subjects. 

(11.) And excessive fines have been imposed; 
and illegal and cruel punishments inflicted. 

(12.) And several grants and promises made of 
fines and forfeitures, before any conviction or judg- 
ment against the persons upon whom the same were 
to be levied. 

All which are utterly and directly contrary to 
the known laws and statutes, and freedom of tliis 
realm. 

And whereas the said late King James II. having 
abdicated the government, and tlic throne being 
tliereby vacant, his IIigline.ss the Prince of Orange 
(whom it liatU plcaswl Almighty God to make the 
glorious insti uiiicnt of delivering this kingdom from 
Popery and arbitrary power) did (by the aihdce of 
the Lords Spiritual and Temporal, and diverse prin- 
cipal persons of the Commons) cause letters to bo 
written to the Lords Spiritual and Temporal, being 
Protestants, and other letters to the several coun- 
ties, cities, uuivcrsit'cs, boroughs, and cinque ports, 
for the choosing of such persons to repre.scnt them, 
as were of right to he sent to Parliament, to meet 
and sit at Westminster upon the two-and-twenticth 
day of January, in this year one thousand six hun- 
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dred eighty and eight, in order to such an ebtab- 
lishnient, as that tlieir religion, lawa, and lihertios 
might not again bo in danger of being subverted ; 
upon which letters elections have been accordingly 
made. 

And thereupon the said I^rds Spiritual and Tem- 
poral, and Commons, pursuant to tlieir respective 
letters ^ud elections, being now assembled in a full 
and free representation of this nation, taking into 
their most serious consideration the best means for 
attaining the ends aforesaid, do in the first place 
(as tlieir ancestors in like case have usually done), 
for the vindicating aud asserting their ancient rights 
aud liberties, declare : — 

(1.) That the pretended power of suspending of 
law’s, or the execution of laws, by regal authority, 
without consent of Parliament, is illegal. 

(2.) That the pretended power of dispensing with 
laws, or the execution of laws by regal authority, as 
it hath been assumed and exercised of late, is illegal. 

(3.) That the commission for erecting the late 
Court of Commissioners for Ecclesiastical causes, 
and all other coinmissious and courts of like nature, 
are illegal and jiernicious. 

(4.) That levying money for or to the use of the 
Crown by pretence of prerogative, without grant of 
Parliament, for longer time or in other manner than 
the same is or shall be granted, is illegal. 

(.1.) That it is the right of tlie subjects to petition 
the King, and all commitments and prosecutions for 
such petitioning are illegal. 

(6. ) TJiai the raising or keeping a standing army 
within the kingdom in time of i>»>ace, unless it he 
with consent of Parliament, is against law. 

(7.) Tliat the subjects which are Protestants From 160ri to 
may have arras for their defence suitable to their 
conditions, and as allowed by law’. articles. 

(8.) That election of members of Parliament tfreat in- 
ought to be free. 
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crease of (9. ) That the freedom of speech, and debates or 
proceedings in Parliament, ought not to be im- 
Thls act first peached or questioned in any court or place out 
enforced in of Parliament. 

(10.) That excessive bail ought not to be re- 
quired, nor excessive fines imposed; nor cruel and 
unusual punishments infiicted. 

(11.) That jurors ought to be duly impanelled 
and returned, and jurors which pass upon men in 
trials for high treason ought to be freeholders. 

(12.) That all grants and promises of fines and 
Charta)*L-t. forfeitures of particular persons before conviction 
xxxvl. are illegal and void. 

(13.) And that for redress of all grievances, and 
for the amending, strengthening, and preserving of 
the laws, Parliament ought to be held frequently. 

And they do claim, demand, and insist upon all 
and singular the premises, as their undoubted rights 
and liberties ; and that no declarations, judgments, 
doings or proceedings, to the prejudice of the people 
in any of the said premises, ought iu any wise to be 
drawn hereafter into consequence or example. 

To which demand of their rights they are particu- 
larly encouraged by the declaration of his Highness 
the Piince of Orange, as being the only means for 
obtaining a full redress and remedy therein. 

Having therefore an entire confidence that his 
said Highness the Prince of Orange will perfect the 
deliverance so far advanced by him, and will still 
preserve them from the violation of their rights, 
which they have here asserted, and from all other 
attempts upon their religion, rights, and liberties : 

II. The said Jjords Spiritual and Temporal, and 
Commons, assembled at Westminster, do resolve, 
that William and Mary, Prince and Princess of 
Orange, be, and be declared, King and Queen of 
This is the England, France, and Ireland, and the dominions 
statement** thereunto belonging, to hold the crown and royal 
that the dignity of tlie said kingdoms and dominions to them 
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the said Prince and Princesa during their lives, and crown of 
the life of the survivor of them ; and that the sole 
and full exercise of the regal power be only in, by Parlia- 
and executed by, the said Prince of Orange, in the 
names of the said Prince and Princess, during their 
joint lives ; and after their deceases, the said Crown 
and royal dignity of the said kingdoms and domin- 
ions to be to the heirs of the body of the said Prin- 
cess ; and for default of such issue to the Princess 
Anne of Denmark, and the heirs of her body ; and 
for default of such issue to the heirs of the body of 
the said Prince of Orange. And the Lords Spirit- 
ual and Temporal, and Commons, do pray the said 
Prince and Princess to accept the same accordingly. 

III. And that the oaths hereafter mentioned be 

taken by all persons of whom the oaths of allegiance Ne\v oath of 
and supremacy might be required by law, instead of 
them ; and that the said oaths of allegiance and p^macy 
supremacy be abrogated. oath. 

“I, A. B., do sincerely promise and swear. That 
I will be faithful and bear true allegiance to their 
Majesties King William and Queen Mary : 

“ So help me Ood.” 

“ I, A. B., do swear, Tliat I do from my heart 
abhor, detest, and abjure as impious and heretical Supremacy, 
that damnable doctrine and position, that Princes 
excommunicated or deprived by the Pope, or any 
authority of the See of Rome, may be deposed or 
murdered by their subjects, or any other whatso- 
ever. And I do declare. That no foreign prince, 
person, prelate, state, or potentate hath, or ought 
to have, any jurisdiction, power, superiority, pre- 
eminence, or authority, ecclesiastical or spiritual, 
within this realm: 

“ So help me God I ” 

IV. Upon which their said Majesties did accept Agreement 
the Crown and royal dignity of the kingdoms of 
England, France, and Ireland, and the dominions parliament, 
thereunto belonging, according to the resolution 
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and desire of the said Lords and Commons con- 
tained in the said declaration. 

V. And thereupon their Majesties were pleased, 
that the said Lords Spiritual and Temporal, and 
Commons, being the two Houses of Parliament, 
should continue to sit, and with their Majesties’ 
royal concurrence make effectual provision for the 
settlement of the religion, laws and liberties of this 
kingdom, so that the same for the future might not 
be in danger again of being subverted ; to which the 
said Lords Spiritual and Temporal, and Commons, 
did agree and proceed to act accordingly. 

VI. Now in pursuance of the premises, the said 
Lords Spiritual and Temporal, and flominuus, in 
Parliament assembled, for the ratifying, confirming, 
and establishing the said declaration, and the 
articles, clauses, matters, and things therein con- 
tained, by the force of a law made in due form by 
authority of Parliament, do pray that it may be 
declared and enacted. That all and singular the 
rights and liberties assisted and claimed in the said 
declaration are the true, ancient, and indubitable 
rights and liberties of the people of this kingdom, 
and so shall be esteemed, allowed, adjudged, 
deemed, and taken to be, and that all and every the 
particulars aforesaid shall be firmly and strictly 
holden and observed, as they arc expressed in the 
said declaration; and all officers and ministers 
whatsoever shall serve their Majesties and their 
successors according to the same in all times to 
come. 

VII. And the said Lords Sjjiritual and Temporal, 
and Commons, seriously considering how it hath 
pleased Almighty (lod, in his marvellous provi- 
dence, and merciful goodness to this nation, to pro- 
vide and preserve their said Majesties’ royal persons 
most happily to reign over ns upfin the throne of 
their ancestors, for whicli they render unto Him 
from the bottom of their hearts their humblest 
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thanks and praises, do truly, firmly, assuredly, and 
ill the sincerity of their hearts, think, and do here- 
by recognize, acknowledge, and declare, that King 
•lames 11. having aiidioated the Government, and 
their Majesties having accepted the Crown and 
royal dignity aforesaid, their said Majesties did he- 
come, were, are, and of right ought to be, by the 
laws 0 ^ this realm, our sovereign liege Lord and 
Lady, King and (^ueen of Plngland, France, and 
Ireland, and the dominions thereunto belonging, in 
and to whose princely persons the royal state, 
crown, and dignity of the same realms, with all 
honours, styles, titles, regalities, prerogatives, 
powers, jurisdictions, and authorities to the same 
lielonging and appertaining, are most fully, right- 
fully, and entirely invested and incorporated, 
united, and annexed. 

Vlir. And for iireventing all questions and divi- 
sions in this realm, by reason of any pretended 
titles to the Crown, and for preserving a certainty 
in the succession thereof, in and upon which the 
unity, pe.'ice, tranquillity, and safety of this nation 
doth, under God, wholly consist and depend, the 
said Lords Spiritu.al and Temporal, and Commons, 
do beseech their Majesties tliat it may be enacted, 
established, and declared, tliat the Crown and regal 
government of tlie said kingdoms and dominions, 
witli all and singular the premises thereunto be- 
longing and appertaining, shall Im and continue to 
their said Majesties, and the survivor of them, dur- 
ing their lives, and the life of the sundvor of them. 
And that the entire, perfect, and full exercise of 
the regal power and governmenl lie only in, and 
executed by, his M.ajcsty, in the n.aincs of both their 
Majesties, during their joint lives ; and after their 
deceases the said Crown and premises shall be and 
remain to the lieirs of the body of her Majesty: and 
for (h'fault of such issue, to her Royal Highness the 
Princess Anne of Denmark, and the heirs of her 
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body ; and for default of such issue, to the heirs of 
the body of his said Majesty : And thereunto the 
said Lo^s Spiritual and Temporal, and Commons, 
do, in the name of all the people aforesaid, most 
humbly and faithfully submit themselves, their heirs 
and posterities, forever : and do faithfully promise, 
That they will stand to, maintain, and defend 
their said Majesties, and also the limitation and 
succession of the Crown herein specified and con- 
tained, to the utmost of their powers, with their 
lives and estates, against all persons whatsoever 
that shall attempt anything to the contrary. 

IX. And whereas it hath been found by experi- 
ence, that it is inconsistent with the safety and wel- 
fare of this Protestant kingdom, to be governed by 
a Popish prince, or by any king or queen marrying a 
Papist, the said I^ords Spiritual and Temporal, and 
Commons, do further pray that it may be enacted. 
That all and every person and persona that is, are, 
or shall be reconciled to, or shall hold communion 
with, the See or Church of Rome, or shall profess 
the Popish religion, or shall m.arry a Papist, shall 
be excluded, and be for ever incapable to inherit, 
possess, or enjoy the Crown and Government of 
this realm, and Ireland, and the dominions tliere- 
unto belonging, or any part of tlie same, or to have, 
use, or exercise any regal power, authority, or juris- 
diction within the same ; and in all and every such 
case or cases the people of these realms shall be and 
are hereby absolved of their allegiance; and the said 
Crown and Government shall from time to time 
descend to, and be enjoyed by, such person or 
persons, being Protestants, as should have inherited 
and enjoyed the same, in case the said person or 
persons so reconciled, holding communion, or pro- 
fessing, or marrying, as aforesaid, were naturally 
dead. 

X. And that every King and Queen of this 
realm, who at any time hereafter shall come to and 
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succeed in the Imperial Crown of this kingdom, Future Dec- 
shall, on the first day of the meeting of the first 
Parliament, next after his or her coming to the 
Crown, sitting in his or her thrane in the House of 
Peers, in the presence of the Lords and Commons 
therein assembled, or at his or her coronation, be- 
fore such person or persons wlio shall administer 
the coronation oath to him or her, at the time of 
his or her taking the said oath (which shall first 
happen), make, subscribe, and audibly repeat the 
declaration mentioned in the statute made in the 
thirteenth year of the reign of King Charles II., 
intituled “ An act for the more efteetiial preserving 
the King’s person and Government, by disabling 
Papists from sitting in cither House of Parliament.” 

Hut if it shall happen, that such King or (iueen, upon 
his or her succession to the Crown of this realm, 
shall be under the age of twelve years, then every 
such King or Queen shall make, subscribe, and 
audibly repeat tlio said declaration at his or her coro- 
nation, or the first day of meeting of the first Par- 
liament as aforesaid, which shall first happen after 
such King or Queen shall have attained the said 
age of twelve years. 

Xr. All which tlieir Majesties arc contented and 
pleased shall be declared, enacted, and established Enacting 
by authority of this present Parliament, and shall Clause, 
stand, remain, and be the law of this realm for 
ever ; and the same are by their said Majesties, by 
and with the advice and consent of the Lords 
Spiritual and Temporal, and Commons, in Parlia- 
ment assembled, and by the autliority of the same, 
declared, enacted, or established .a< cordingly. 

XII. And be it further declared and enacted by 
the authority aforesoid. That from and after tliis Dispensing 
present session of Parliament, no dispensation by 
won obstante of or to any statute, or any part there- 
of, shall be allowed, but that the same shall be held 
void and of no effect, except a dispensation be 
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idlowed of in such statute, and except in such cases 
as shall be sj^eciallj provided for by one or more 
bill or bills to be passed dating this present session 
of Parliament. 

XIII. Provideti that no charter, or grant, or par- 
don granted before the three-and-twcntietli day of 
October, in tlie year of our Lord One thousand six 
hundred eighty-nine, shall be any ways impeached 
or invalidated by this Act, but that the same shall 
be and remain of tiie same force and effect in law, 
and no other, than as if this Act had never been 
made. 

CONTEMPORARY EXPOSITION 

BISHOP BHBNEI (1724) 

There was a bill of great importance sent up by the Com- 
mons to the Lords : ... it was a bill, declaring the rights and 
liberties of England, and the succession to the Crown, as had 
been agreed by both houses of parliament, to the king and 
queen and their issue . . . The bill passed without opposition 
in the begiuning of the next session, w Inch I mention here that 
I might end this matter all at once. 

Gilbbht Bcknbt, Histmg oj lits Oirn Time, B33 


CRITICAL COMMENT 

LUFFHAN (1792) 

The Constitution of England, as established under the 
sacred authority of Magna Charta, had, at the crisis which pro- 
duced the Bill of Rights, become very much impaired by the 
many encroachments wliieh some of the succeeding kings from 
the time of John made upon its equitable form. . . . The 
moment that the Declaration of Right was made on the behalf 
of the English People and acknowledged by the Prince of 
Orange and his consort as the supreme law, in future to be 
observed, at that instant the constitution was renovated, the 
power of tlie crown was acknowledged to flow from its only 
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natural source, the people, and a reciprocal interest, proceeding 
from allegiance on one part and protection on the other, formed 
the guarantee of the monarch’s prerogative and the people’s 
freedom. 

J. Lcffmam, Citizen and G<dd$mith, a pamphlet. 
axnzoT (im) 

All En^and, except a very small party, was at this time 
arrayed against James; and it seems very certain, that, under 
some form or other, the revolution f>f 1688 must have been 
accomplished. But at this crisis causes even superior to the 
internal state of England conduced to this event. It was 
European as well as English. It is at this point that the Eng- 
lish revolution links itself, by facts, and independently of the 
influence of its example, to the general course of European 
civilization. 

Guizot, General History of Cimlisatim from the Fall of the Roman Empire 
to the French Revolution. 285. 


KACAtmaV (1849) 

This revolution, of all revolutions the least violent, has been 
of all revolutions the most beneficent. It finally decided the 
groat question whether the pojjular element which had, ever 
since the age of Fitzwalter and I>e IVloutfort, been found in the 
English polity, should be destroyed by the monarchical element, 
or should be suffered to develop itself freely, and to become 
dominant. The strife between the two principles had been 
long, fierce, and doubtful. It had lasted through four reigns. 
It had produced seditions, impeachments, rebellions, battles, 
sieges, proscriptions, judicial massacres. Sometimes liberty, 
sometimes royalty, had seemed to be on the point of perishing. 
During many years one half of the energy of England had been 
employed in counteracting the other half. The executive power 
and the legislative power had so effectually impeded each other 
that the state had ^en of no account in Europe. The king-at- 
arms, who ])roclaimed William and Mary before Whitehall Gate, 
did in troth announce that this great struggle was over; that 
there was entire union between the throne and the Parliament ; 
that England, long dependent and degraded, was again a power 
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of the first rank ; that the ancient laws by which the prerogative 
was bounded would thenceforth be held as sacred as the pre- 
rogative itself, and would be followed out to all their conse- 
quences ; that the executive administration would be conducted 
in conformity witli the sense of the representatives of the nation ; 
and that no reform which the two houses should, after mature 
deliberation, propose, would be obstinately withstood by the 
sovereign. The Declaration of Rights, though it made nothing 
law which had not been law before, contained the germ of the 
law which gave religious free<loiu to the Dissenter, of the law 
which secured the independence of the judges, of the law which 
limited the duration of Parliaments, of the law which placed the 
liberty of the press under the pi'otection of juries, of the law 
which prohibited the slave-trade, of the law which abolished the 
sacramental test,' of the law which relieved the Roman Catholics 
from civil disabilities, of the law which reformed the represen- 
tative system, of every good law which has been passed during 
a hundred and sixty years, of every good law which ma}’ liere- 
after, in the course of ages, Ims found necessary to promote the 
public weal, and to satisfy the demands of public opiiiiou. 

T. B. Macavlav, liistary of England. HI. 518. 

J. R. OREER (1ST4) 

The Declaration of Riglits was turned into the Bill of Rights 
by the Convention which had now become a Farlianu-ut, and the 
passing of this measure in 1689 restored to the monarchy the 
character whicli it had lost under the Tudors and Stuarts. . . . 
Since their day [William and Mary] no Englisli sovereign has 
been able to advance any claims to the crown save a claim 
which has rested on a particular clause in a particular Act of 
Parliament. . . . An English inoiiarcli is now as much the 
creature of an Act of Parliament as the petty tax-gatherer in 
his realm. 

J. B. Greek, Short History of the English People. 688-089. 

TABWELL-LANOHEAD (1870) 

The Revolution of 1688 marks at once a resting-place and a 
fresh point of departure in the history of the English Constitu- 
tion. The Bill of Rights was a summing up, as it were, and 
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final establishment of the Legal bases of the Constitution. 
With Magna Charta and the Petition of Right it forms the 
Legal Constitutional Code to which no additions of equal im- 
portance (except the Constitutional proxisions of the Act of 
Settlement to be presently noticed) have since been made by 
Legislative enactment. Political progress has indeed, from 
time to time, left its mark on the statute-book, in laws the 
impoftance of which can hardly be exaggerated. But even the 
greatest of these enactments . . . have been of the nature of 
amendments to the machinery of the Constitution, supplying 
defects and correcting abuses, rather than alterations in the 
great Constitutional principles iinally established by the 
Revolution. 

T. P. Task Kni/li\h Constitutional History. 550. 

UANNIB TAYIOR (ISSO) 

Ten days after the acocssion of William and Mary, the 
royal assent was given to a bill which declared the convention 
a parliament, “ notwithstanding any fault of writ or writs of 
summons;” and on the 20th of August, after seven months 
of active work, it took a recess until the 19th of October. 
Then it was that tlie act was passed y, hich turned the Declara- 
tion of Right into a formal Bill of Rights, whereby two some- 
what important additions were made to the original instrument. 

The Declaration of Right thu>. put forth was a summing up 
in a dogmatic form of that code of positive law regulating the 
prerogatives of the crown, the privileges of parliament, and the 
liberty of the subject now generally knowji as “ The Law of 
the Constitution,” as distinguished from that body of political 
maxims, of silent understandings, undefined either by common 
or statute law, which have been invented since the beginning of 
the reign of William III. 

Haitnis Taylob, Origin and Grovath of (he English Constitution. 11.418-415. 


J. K. H08HEB (18S0) 

The monarchy as limited in the thirteenth century had come 
down to the seventeenth century. Pailiament had behind it 
a past of four hundred years. 'Fhe constitution was not 
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formulated, but its principles, scattered throughout time- 
honoured statutes, were engraTen on the hearts of Englishmen. 
No one of its principles was based upon precedents more 
ancient or more frequent than that Kings reigned by a right 
in no respect differing from that by which knights-of-the*sbire 
exercised authority in behalf of their constituents. The Bill of 
Bights simply attlrmed this principle. Not a single new right 
was given to the people ; the whole body of English law was 
unchanged; all was conducted in obedience to the ancient 
formalities. 

J. K. HosHsa, Anglo-Saxon Freedom. 169. 

STEVENS (1884) 

The Bill of Rights of the time of William and Mary finally 
declares, “ that levying monej’ for or to the use of the crown by 
pretence of prerogative without grant of Parliament for longer 
time, or in other manner than the same is or shall be granted, 
is illegal.” It is not too much to say, that the principle lies at 
the foundation of all others in the English constitution, and is 
a chief source of modern liberties. 

C. £. Stevens, Sources of the Conolitution. 114. 

RANBOSCE (1805) 

The Declaration of Right, which afterwards was turned into 
an act of parliament under the title of the Bill of Rights, is one 
of the most important documents in English history. It 
brought to a close the great struggle between the king and the 
parliament, which had lasted nearly one hundred years, by 
defining the law on a number of disputed {loints, all of which 
had, during this period, been matters of protest on the side of 
the parliament. After taking, one by one, the chief unconsti- 
tutional acts of James II., it proceeded to make the following 
declarations: . . . 

The effect of the Revolution was threefold. In the first 
place, it destroyed the Stuart theory of the divine right of 
kings, enunciated in its crudest form by Filmer in his de JPatri~ 
archd, by setting up a king and queen who owed their position 
to the dioice of parliament. In the second, it gave an 
opportunity for reasbcrting the principles of the English con- 
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Btitniion which it had been the aim of the Stuarts to set aside. 
In the third, it began what may be called the reign of Parlia- 
ment. Up to the Revolution there is no doubt that the guiding 
force in directing the policy of the nation had been the will of 
the king. Since the Revolution the guiding force has been the 
will of the parliament. 

Ctbii. Baksoiie, Advanced Hielory of England. 664, 665. 
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Chaptkk X 

ACT OF SETTLEMENT 

SUGGESTIONS 

The Act of Settlement itself reads, “ An act for the further limitation 
of the Crown and better securing the Rights and Liberties of the 
Subject.” The Constitutional J’lovisions are the ai tides most impor- 
tant; they settled the question of the succession once and for all 
time. In 1701 the death ot Anne’s only son, a lad of twelve years, 
brought matters to a climax Tories and Whigs, alike, deemed 
it imperative to act immediately and unanimously. Thus, by pres- 
suie of events, the two Houses jMSscd the famous Act of Settlement 
by which, in case of the death of both Anne and William without 
heirs, the crown was settled upon biqihia, the granddaughter of 
James I. Th<‘ whole question of the llanovenau Succession was 
thus placed outside of the jiolitical paity factions of that reign, and 
all succeeding ones. 

Although the Bill of Rights was supposed in itself to settle the 
question of succession, it was deeineil wise in tlic reign of Queen 
Anne to draw up the Act of Settlement, a statute important, not only 
on account of the group of constitutional ju ovisions embodied in i^ 
bnt also as the “ Title deed ” of the roiginng dynasty, and a veritable 
“ Original Contract between the Crown and the People.” In study- 
ing the period to which the document forms the central thought, U>o 
much stress cannot be laid upon the responsibility taken by the gov- 
ernment for the support of the Established Cliurch, and its doctrines. 
The History of the Anglican ('hurch does not fall within the field of 
this volume, but the vitality of State and Church are one. 

For Outlines and Material, see Appendix A. 

DOCUMENT 

Constitutional Provisions in the Act of Settlement (1700-1701) 

Transliter- 1. Tlmt wliosoever shall liereafter come to the 
sted from the possession of this Crown shall join in communion 
TIL the Church of England as by law established. 
747-750. 2. That in case the Crown and Imperial dignity 
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of this realm shall hereafter come to any person 
not being a native of this kingdom of England, 
this nation be not obliged to engage in any war 
for the defence of any dominions or territories 
which do not belong to the Crown of England, 
without the consent of Parliament. 

.3. That no person who shall hereafter come to Bepealed in 
the possession of this Crown shall go out of the 
dominions of England, Scotland, or Ireland, with- reign, 
out consent of Parliament. 

4. That from and after the time that the further 

limitation by this Act shall take effect, all matters Bepealed by 
and things relating to the well governing of g p' 
kingdom, which are properly ct^nisable in the Privy ’ 

Council by the laws and customs of this realm, shall 

be transacted there, and all resolutions taken there- 
upon shall be signed by such of the Privy Council 
as shall advise and consent to the same 

5. That, after tlie said limitation shall take effect 

as aforesaid, no jjerson liorn out of the kingdoms This article 
of England, Scotland, or Ireland, or the dominions the 

thereunto belonging (^althongh to be naturalized or parliamen- 
made a denizen — except such as are born of Eng- 
lish parents), shall be capable to be of the Privy Bill of 
Council, or a member of eitlier House of Parliament, Eights, 
or to enjoy any office or place of trust, cither civil 
or military, or to have any grant of lands, tene- 
ments, or hereditaments, from the Crown, to him- 
self, or to any other or others in trust for him. 

6. That no person who has an office or i)lace of 
profit under the King, or receives a pension fromye®p“f 

the Crown, shall be c.apable of serving as a member Anne’s reign. 


of the House of Commons. 

7. That, after the said limitation shall take effect * 

as aforesaid, judges’ commissions be made (/womdia furere inde- 
ae bene geenerint, and their salaries fiscertaiued pendence 
and estaidished ; but upon the address of both longer 
Houses of Parliament, it may be lawful to remove ^ere diey d^ 
them. ** ° 
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the king’s 8. That no pardon under the Great Seal of £ng- 
land be pleadable to an impeachment by the Com- 
behsrlor.” mons in Parliament. 


CONTEMPORARY EXPOSITION 

BISHOP BUBNZT (1724) 

The matter that occasioned the longest and warmest debates 
in both houses was an act abjuring the pretended Prince of 
Wales, and forswearing to the king by the title of rightful 
and lawful king, and to his heirs, according to the act of settle- 
ment. . . . The design of this act was to discover to all, both 
at home and abroad, how unanimously the nation concurred in 
abjuring the pretended Prince of Wales. 

GiiiBBBT Bubmei, History of His Own Time. 698. 


CRITICAL COMMENT 

BLACKSTOHB’S OOMMKNTARIES (1706) 

The absolute rights of every Englishman, which taken in a 
political and extensive sense, are usually called their liberties, 
and as they are founded on nature and reason, so they are 
co-eval with our form of government. . . . The ^'igour of our 
free constitution has always delivered the nation from embar- 
rassments . . . and their fundamental articles have been, from 
time to time, asserted in Parliament as often as they were 
thought to be in danger. . . . First, by the Great Charter of 
Liberties, which was obtained sword in band from King John. 

. . . Afterwards by the Statute called Confirmatio Chartarum 
whereby the Great Charter is directed to be allowed as the 
common law. . . . Then after a long interval, by the Petition 
of Eight, which was a parliamentary declaration of the liber- 
ties of the people. ... By the many salutary laws, particu- 
larly the Habeas Corpus Act, passed under Charles II. To these 
succeeded the Bill of Eights . . . which declaration concludes 
in these remarkable words ; “ and they do claim, demand, and 
insist upon all and singular the premises, as their undoubted 
rights and liberties.” . . . Lastly, these liberties were again 
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asserted at the commencement of the present century in 
the Act of Settlement, ■whereby the crown was limited to his 
present Majesty’s illustrious house; and some new provisions 
were added at the same fortunate era, for better securing our 
religion, laws, and liberties, which the statute declares to be 
“ the birthright of the people of Kngland,” according to the 
ancient doctrine of the common law. 

Sm Wk. Blackstokb, CommentaHts on the Lams of England. I. 127-129. 

mCBT (1885) 

The descent of the Crown was varied and finally fixed under 
the Act of Settlement (12 & 13 Will. III. c. 2) ; the Queen 
occupies the throne under a parliamentary title : her claim to 
reign depends upon and is the result of a statute. This is a 
proposition which at the present day no one is inclined cither 
to maintain or to dispute; but a glance at the Statute-liook 
shows that not two hundred years ago Parliament had to insist 
strenuously upon the principle of its own lawful supremacy. 

Albekt V. Dicbt, Introduction to the Study of the Lam of the Constitution. 41. 

BABBOUE (1896) 

The circumstance that the Act of Settlement was passed by 
a parliament in which the Tories were predominant, turned out 
to be of great importance, for it committed the Tories, as a 
party, to the principle of the Hanoverian succession, and as it 
was an arrangement heartily approved by the Whigs, the matter 
was thus placed outside the lines of party politics. 

Ctrii, Ransome, Advanced History of England. 699. 
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Chapter XI 

SPIRIT OP COLONIAL RIGHTS (1721-1785) 

SUGGESTIONS 

Ab we approach the intensive study of the Colonial period, no one 
English statute or New England charter stands out peculiarly as 
representative of the spirit of political freedom, which was a product 
of the system of government in the American Colonies. The Defence 
of the New England Charters, too long to use in full, touches upon 
many subjects not purely constitutional. 

Jeremiah Dummer was an able exponent of New England’s princi- 
ples. The existing difficulties which had arisen are as well set forth 
in his “ Defence ” as in any one document of the period The con- 
temporary exposition gathered about this document is not in itself so 
closely critical of the ai tides of the document as with its spirit. Prom 
this time until after the foimatioii of the Articles of Confederation it 
is the general movement of the times, and not the precise criticism of 
any one document which dominates the thought of the contemporary 
writer. 

For Outlines and Materia], see Appendix A. 


DOCUMENT 


Extracts from “A Defence of the New-England Charters” (1721) 


A Defence 
of the New 
England 
Charters, 
nai, 3-14. 

Puritan 

Emigration, 

1628. 


by Jer[emiali] Iliimmer. 

To the Right Honourable, the Lord Carteret, one of 
Hia Majesty’s Ihrincipal Secretaries of Slate. 

Invited and encouraged by these advantages, a 
considerable number of persons dissenting from the 
discipline of the establisiied church, though agreeing 
with it in doctrine, removed into tliose remote 
regions, upon no other view tlian to enjoy the liberty 
of their consciences without hazard to themselves, 
and offence to others. Thus the colonies went on 
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increaeing and flourishing, in spite of all difilculties, 
till the year 1684, when the city of London lost its 
charter, and most of the other corporations in Eng- Magna 
land, influenced by fear or flattery, complimented -A-rt. 

King Charles with a surrender of theirs. In this ' 
general ruin of charters at home, it could not be 
expected that those in America should escape. It 
was then that a quo vnirrunto was issued against the 
governour and company of the Massachusets Bay, 
and soon after a judgment was given ni^ainst tliem 
in Westminster Hall. At the same time Sir Edmund 
Andros, then the King's governour of New England, 
did by order from court repair to Hartford, the The story of 
capital of Connecticut, v itb armed attendants, and the “ Cha^Lp^ 
forcibly seized their charter for the King. Rhode the*lm 
Island, finding there was no remedy to be had, made cident that 
a vertue of necessity, and peaceably resigned theirs. earried 
But as soon as the news arrived of the happy off and con- 
revolution in England, these two last mentioned 
governments rcassumed their charters, and put taken, 
themselves under the old foiiii of admiiiistiation, in 
which they have eontiimod eter since. 'I'he gov- Aceom- 
ernment of the Massachusets. cautious of offending gasUy upon 
their siiperioiirs at lioine, and considering there was remoyal of 
a judgment against them in the court of Chancery, 
though most unfairly and illcgaly olitained, did not 
think it adviseable to make tliis step ; but sent She was too 
agents to court to supplicate, in a humble manner, *o™pro*“^t.o 
the restoration of tlieir charter. To wliat misman- adopt the 

ageinent, or other cause it was owinsj, that tliey did conciliatory 
- I . 1 ■ a.* course of 

not obtain it, and that tius loyal corporation was conn. and 

the only one cither in Old or New England that K. I. 
did not recover its lost liberty under our late glo- 
rious deliverer King William, ’tis now too late, and 
therefore to no purpose, to enquire. A new charter 
was onlered, which the province now has. and is not 
much more than the shadow of tJie old one. 

[Herewitli follow the I’ropositions set forth in 
the “ Defence,” and such charges as were brought 
against the colonists: — ] 
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Ist Prop. That the charter governments have a 
good and undoubted right to their respective 
charters. 

2nd Prop. That these governments have by no 
misbehaviour forfeited their charters. 

The subjects abroad claim the privilege of Magna 
Charts, which says that no man shall be fined above 
the nature of his offence, and whatever his miscar- 
riage be, a “ salvo contenemento fuo ” is to be 
observed by the judge. If, therefore, they have 
committed faults, let them be chastized, not de- 
stroyed. Let not their corporations be dissolved for 
any other cause than a failure of their allegiance. 

Charge 1. That they have neglected the defence 
of the inhabitants. 

Charge 2. That they have exercised arbitrary 
power. 

Charges. That the Acts of Trade are dis- 
regarded. 

Charge 4. That they have made laws repugnant 
to the laws of Great Britain. 

Charge 5. That the charter colonies will grow 
great and formidable. 

3rd Prop. That it is not the interest of the 
Crown to resume the charters, if forfeited. 

4th Prop. That it seems inconsistent with jus- 
tice to disfranchize the charter colonies by an act 
of Parliament. 

CONTEMPORARY EXPOSITION 

ANOHTHOUS, “FLAIir STATE OF TEK ABOClOaTT” (1724) 

... It would be inconsistent to say that a King has any 
power at all, but what is derived ultimately from the People 
through the Parliament 

Whatever deeds the King executes as King : whatever 
government he settles ; whatever charters he grants must, npon 
this account, be subjer-t to the inspection, the controul, the 
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alteration which Parliament from time to time may think fit 
to make. 

The settling a colony, is effected by the King’s granting a 
charter to a number of people, to inhabit and cultivate a part 
of some new acquired dominions, which hitherto has not had a 
regular government from GreatrBritain. But it would be 
absurd to tbe highest degree to suppose a King to be able to 
establish laws in a colony which a Parliament conld not alter. 
If he could, he might also make the same colony independent ; 
or, in other words, he might alienate, that is, dispose of a 
part of the British Empire. Thus, if charters granted by the 
King are not liable to the controul of a Parliament, a King of 
Great-Britain might make himself absolute over all new-con- 
quered, new-ceded, or new-discovered countries. He might fix 
what terms be pleased, or pul the charters into what hands, and 
for as long a time as he thought best. It must then I think be 
allowed as a certain position that whatever charters our colo- 
nies had granted to tliem, they are necessarily subject to the 
Jurisdiction of Parliament. This is equally true whether the 
Jurisdiction of Parliament is expressed in the charter or not. 

The King it is allowed Las altered and withdrawn charters. 
Of course, what the King by his delegated power can legally 
do, the Parliament by their supreme jurisdiction may un- 
doubtedly effect. 

The King issues proclamations, and grants charters to all new 
colonies. He determines the mode of government, causes 
duties to be laid on wares, and taxes to be r.iised for the sup- 
port of the government of each Province. But if Parliament 
chooses to alter the modes Ijoth of taxation and government, I 
cannot see the shadow of a reason against the legality of their 
doing it. It may be at any distance of time, and as the state 
of the provinces demands. In the first settling a colony, it is 
sufficient that the King exerts his delegated power, and allows 
the provinces to assess themselves in a particular manner. 
But, when provinces grow laige, populous and powerful, the 
supreme jurisdiction of Parliament should always establish the 
mode of government which is to be pursued. 

A Plain Slate of the Arijument between Gieat Britain and her Colonies. 4 - 9 . 


10 
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AHONTMOUa “PROPOSALS” (1T67) 

The first settlements of most of our Colonies in America were 
made by private Adventurers ; many of the Colonies were after- 
wards incorporated by Charters or Privileges granted by the 
Crown, with a Power to make Laws, and to establish Courts of 
Justice, Forms of Judicature, and the Manner of Proceeding, 
and in some Respects to establish their own Form of Govern- 
ment, under this Limitation, that the Laws or Statutes passed 
by them, should not be repugnant, but as near as possible 
agreeable to the Laws of England. 

And whereas in those remote Colonies situate near many 
barbarous Nations, the Incursions of the Savages, as well as 
other Enemies, Pirates, and Robbers, might probably annoy 
them ; the said Corporations were authorized and impowered to 
levy, muster, and train all Sorts of Men, of what Condition 
soever, and to pursue their Enemies as well by Sea as by Land, 
even without the Limits of their respective Provinces. 

It is also proper to mention, that there are several other 
Colonies that arc more immediately dependant on the Crown, 
both with Respect to their Laws and Constitutions ; yet it has 
been the Pleasure of the Crown, to allow them a kind of legis- 
lative Power, under particular Restraints and Limitations. 

Now as all those Colonies mny in some Particulars be con- 
sidered, with respect to each other, as so many independant 
States, yet they ought to be considered as one with respect to 
their Mother Country ; and therefore a Union of the Colonies, 
for their general Defence, so framed as to oblige them to act 
jointly, and for the Good of the Whole, can only be made by 
the Wisdom of our Legislature ; and without such an Union, it 
is impossible to make the Colonies act with Force and Vigour, 
or to oppose the united Force of the French, altho’ much infe- 
rior in Point of Number. 

There is another Thing highly worthy of Attention, viz. that 
tho’ the Charter Governments are entitled to make Bye Laws 
for the better ordering their own Domestic Affairs, yet they are 
not entitled to make Laws which may have a general Effect, 
either in obstructing the Trade of this Kingdom, or in laying 
Restraints and Difiicultiee on the neighbouring Colonies : For 
as their Power in a Legislative Capacity originally flows fi'om 
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tbe Crown, under certain Limitations and Restrictions, particu- 
larly that of not passing any Laws, but such as are consistent 
with the Constitution and Laws of this Kingdom, the Intention 
of the Crown must have been, that the Fitness and Expediency 
of such Laws should be only ct^iiizable aud determinable by 
the Crown, or by the Legislature in this Kingdom, as it is con- 
ceived the Colonies cannot be proper Judges in their own Case ; 
Yet to such Excess have some of the Charter Governments pro- 
ceeded, particularly Bliade Island and Connecticut, that they 
have enacted Laws, that no Law shall take Effect in their 
Colonies, unless it be first authenticated or enacted into a Law 
by them; and thus they have made themselves Judges of the 
Fitness and £xi)ediency of their own Laws, by not transmitting 
them to the proper Boards at Home : Their Charters indeed are 
injudiciously silent on this Head, yet the Thing is in itself not 
only fit and reasonable, but absolutely necessary. 

And therefore if the Affairs of the Colonies are taken into 
Consideration in Parliament, it is humbly conceived, that it 
would be highly fit and proper to regulate this Matter, in order 
to prevent the many Incroachments, which several of the Colo- 
nies have made with respect to Trade, and in the issuing of 
Paper Bills of Currency, which hath often had a publiek and a 
general Eflfect, aud greatly injure<l the Trade aud Commerce of 
this Kingdom; and in Case of an Union amongst the Colonies 
for their mutual Defence, it would make it impossible for them 
to make good the Supplies necessary to support tbe Charge of 
the Troops which may be sent from one Colony to the Support 
of another, especially as their Bills of Currency differ greatly 
in Value, and that they have no regular Course of Exchange 
between one Province and another : besides, in new Countries 
they cannot have those Resources which may be had in Coun- 
tries where Trade aud the Course of Exchanges are regularly 
established. 

Proposal* far Uniting the English Colonie* on the Continent of America. 
14-n. 


OOVSBNOB FOWNALL (1765) 

Every subject, born within the realm, under the freedom of 
the Government of Great Britain, or by adoption admitted to 
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the same, has an essential, indefeasible right to be governed, 
under such a mode of government as has the unrestrained exer- 
cise of all those powers which form the freedom and rights of 
the constitution; and therefore “the crown cannot establish 
any colony upon, — or contract it within a narrower scale than 
the subject is entitled to, by the great charters of England.” 
The government of each colony must have the same powers, 
and the same extent of powers, that the government of Great 
Britain has, — and must have while it does not act contrary to 
the laws of Great Britain, the same freedom and independence 
of legislature, as the parliament of Great Britain has. This 
right (they say) is founded not only in the general principles of 
the rights of a British subject, but is actually declared, con- 
firmed, or granted to them in the commissions and charters 
which gave them the particular frame of theii' respective con- 
stitutions. 

Thokas FownA!.!., The AdmitUstration of the Coloniet, pamphlet. 

AITONTHOUS, “AHEBICA’B APPXAI. ” (1776) 

III. Let «a consider the Rights of the AMERICANS subse- 
quent to their Charters awt? Colony Constitutions. 

As there are certain rights of men, which are unalienable even 
by themselves ; and others which they do not mean to alienate, 
when they enter into civil society. And as power is naturally 
restless, aspiring and insatiable ; it therefore becomes necessary 
in all civil communities (either at their first fomation or by 
degrees) that certain great first principles be settled and 
established, determining and bounding the power and preroga- 
tive of the ruler, ascertaining and securing the rights and liber- 
ties of the subjects, as the foundation stamina of the govern- 
ment; which in all civil states is called the constitution, on the 
certainty and permanency of which, the rights of both the 
ruler and the subjects depend; nor may they be altered or 
changed by ruler or people, but by the whole collective body, or 
a major part at least, nor may they be touched by the legislator ; 
for the moment that alters essentially the constitution, it annihi- 
lates its own existence, its constitutional authority. Not only 
so, but on supposition the legislator might alter it; such a stretch 
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of power would be dangerous beyond conception ; for could the 
British parliament alter the original principles of the constitu- 
tion, the people might be deprived of their liberties and proper- 
ties, and the parliament become absolute and perpetual ; and 
for redress in such case, should it ever happen, they must 
resort to their native rights, and be justified in making insurrec- 
tion. For when the constitution is violated, they have no 
other remedy ; but for all other wrongs and abuses that may 
possibly happen, the constitution remaining inviolate, the 
people have a remedy thereby. 

... If, therefore, they were to be considered as English 
subjects, by the constitution of that kingdom, they had right 
to enjoy all these privileges ; if not as English subjects, then 
they were theirs without being beholden therefor. In either 
view, therefore, they were entitled to have and enjoy all the 
rights, liberties, and privileges, which, by their several consti- 
tutions, were granted and confirmed to them, antecedent 
thereto. And their constitutions are tlie original compacts, 
containing the first great principles, or stamina of their govern- 
ments ; combining the members, connecting and subordinating 
tliem to the King as their supreme head and liege Lord ; also 
prescribing the forms of their several governments, determin- 
ing and bounding the power of the crown over them, within 
proper limits, and ascertaining and securing their rights, juris- 
dictions and liberties; and are not to be compared to the 
charters of corporations in England (altbougli they are to be 
deemed sacred) which are royal favours granted to particular 
corporations, beyond what are enjoyed by the subjects in com- 
mon ; if they should be forfeited and taken away the membe[r]s 
will still retain the great essential rights of British subjects, 
and these original compacts were made and entered into by the 
King, not only for himself, but expressly for his heirs and suc- 
cessors on the one part, and the colonies, their successors and 
assigns on the other ; whereby the connection was formed, not 
only between the parties then in being, but between the crown 
and the colonics, through all successions of each; and those 
compacts are permanent and perpetual, as unalterable as 
Magna Charta, or the primary principles of the English con- 
stitution: nor can they be vacated or changed by the king, any 
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more than by the colonies, noi be forfeited by one more than 
the other; for they are mutually obligatory on both, and are 
the ligaments and bonds that connect the colonies with the 
king of Great-Biitain, and the king with them cut, thciefore, 
and dissolve them, and the colonies will become immediately 
disunited horn the ciowii, and the crown fiom them. Should 
the original paities to these constitutions awake in then tomb, 
and come forth (on a coutioNcisy that would awake the dead, 
could the dead be waked) and with united voice testify, that 
this was their original, tiue intent and meaning, would it not 
be awfully sti iking and convincing'' But we ha\e greatei eii- 
dence ; we have then otiginal declaiatiou, made m that day, 
deliberately reduced to wiitiug, and solemnly latified and con- 
flimed, which is as follows • “ We do, foi us, oiii heirs and suc- 
cessors, giant to, &c and their successors, by these piesents, 
that these our letteis patent, slull be fiim good, and effectual 
in the law, to all intents, constructions, and pui poses whatever, 
according to our tiue intent and meaning herein before de- 
claied, as shall be construed, reputed, and ad)udged most 
favourable on the behalf, and for the best benefit and behoof 
of the grantees, &c., notwithstanding any omissions theiem, 
or any statute, act, ordinance, piovision, proclamation, or re- 
striction heretofore made, had, enacted, ordained, oi piovided, 
or any other matter, cause, oi thing whatsoever, to the coiitraiy 
thereof, in any wise notwithstanding.” 

America’s Appeal to the Impartial World 22-23, 24-26. 


CRITICAL COMMENT 
WALSH 0810) 

It is a remarkable trait in the history of the New England 
settleis, that they did not seek, and appeal to have been ev'en 
unwilling to receive assistance from the mother country . . . 

While the people of New England were providing for their 
own safety, with consummate judgment, and perfoiming prod- 
igies of valour in innumerable rencounteis with the enemy, they 
had not even the consolation of escaping the zeproach of pusil- 
lanimity, fiom the mothei country. The court of James 11. 
besides withholding assistance, on the pretext that it was not 
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implored, taxed them with wanting hearts to make use of their 
means of defence. A part of the nation concurred in this in- 
justice; which, even at this distance of time, causes the breast 
to swell with indignation, when the bold cxi)uditionB of these 
colonists, the prodigal eifusion of their blood, and the hardships 
of their warfare, are passed in review. This emotion is not 
allayed, as we read, in descending through their history, that 
on the occasion of the bill, introduced into the British Parlia- 
ment, in 1715, for the destruction of all the charter govern- 
ments, the first of the charges brought against them was, “ the 
having neglected the defence of the inhabitants ! ” . . . 

... In fact, in the very height of the calamity — at the 
moment when New England was jmtting forth all her strength 
for the retention of the soil, — the merchants and manufacturers 
of the mother country were clamorous, and the committee of 
plantations tasked, for measures of rigour against her, on the 
ground that her “inhabitants had encouraged foreigners to 
traffic with them, and supplied the other plantationx with those 
foreign productions which ought only to have been sent to 
England.” . . . 

... At a very early period, the mother-country cast the 
reproach which she has constantly repeated, against the colo- 
nists, of provoking the Indian war.s, and acquiring the dominion 
of the Indian territory by fraud as well as force. Dummer’s 
Defence of the Charters, written at the commencement of the 
last century, treats of this “ unworthy aspersion,” as the honest 
author styles it, and as he proves it to be by unanswerable sug- 
gestions. Witli respect to New England particularly, what he 
asserts is susceptible of abundant evidence — that “ she sought 
to gain the natives by strict justice in her dealings with them, 
as well as by all the endearments of kindness and humanity ; ” 
that “ she did not commence hostilities, nor even take up arms 
of defence, until she found by experience that no other means 
would prevail ” — and, “ that nothing could oblige the Indians 
to peace and friendship, after they conceived a jealousy of the 
growing powers of the English.” The congress of the New 
England league was particularly authorized, to prescribe rules 
for the conduct of the colonists towards the natives ; and its 
legislation on this head, was tempered with as much for- 
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bearsDce and mercy, as a due regard for self-preservation 
would possibly admit. 

Robbkt Wamh, An Appeal from the Judgments of Great Britain respecting 
the United States of America. 80-85. 


MAnaHAT.T. (182t) 

In Massachusetts, peace abroad was the signal for dissension 
at home. Independent in her opinions and habits, she had 
been accustomed to consider herself rather as a sister king- 
dom, acknowledging one common sovereign with England, 
than as a colony. The election of all the branches of the 
legislature, a principle common to New England, contributed, 
especially while the mother country was occupied with her 
own internal divisions, to nourish these opinions and habits. 
Although the new charter of Massachusetts modified the inde- 
pendence of that colony, by vesting the appointment of the 
governor in the crown, yet the course of thinking which had 
prevailed from the settlement of the country, had gained too 
much strength to be immediately changed ; and Massachusetts 
sought, by private influence over her chief magistrate, to com- 
pensate herself for the loss of his appointment. With this 
view, it had become usual for the general court to testify its 
satisfaction with his conduct by presents; and this measure 
was also adopted in other colonies. . , . 

In the midst of these contests, governor Shute, who had 
privately solicited and obtained leave to return to England, 
suddenly embarked on board the Sea Horse man of war, leav- 
ing the controversy concerning the extent of the executive 
power, to devolve on the lieutenant governor. 

The house of representatives persisted in asserting its con- 
trol over objects which had been deemed within the province 
of the executive ; but its resolutions were generally negatived 
by the council. This produced some altercation between the 
two branches of the legislature ; but they at length united in 
the passage of a resolution desiring their agent in England to 
take the best measures for protecting the interests of the colony, 
which were believed to be in danger from the representations 
of governor Shute. . . . 
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Meanwhile the complaints of governor Shnte against the 
boase of representatives were heard in England. Every ques- 
tion was decided against the house. In most of them, the 
existing charter was deemed sufficiently explicit ; but, on two 
points, it was thought advisable to have explanatory articles. 
These were, the right of the governor to negative the appoint- 
ment of the speaker, and the right of the honse on the subject 
of adjournment. An explanatory charter therefore passed the 
seals, affirming the power claimed by the governor to negative 
a speaker, and denying to the house of representatives the 
right of adjourning itself for a longer time than two days. 
This charter was submitted to the general court, to be accepted 
or refused ; but it was accompanied with the intimation that, 
in the event of its being refused, the whole controversy be- 
tween the governor and bouse of representatives would be laid 
before Parliament. The conduct of the representatives had 
been so generally condemned in England, as to excite fears 
that an act to vacate the charter, would be the consequence of 
a parliamentary inquiry. The temper of the house too had 
undergone a change. The violence and irritation which marked 
its proceedings in the contest with governor Shute had sub- 
sided ; and a majority determined to accept the New charter. 

JoBH Makshxll, a nutory of the Colonies Planted by the English on the 
Continent of North America. 217-222. 

THWAITE8 (1S91( 

For many years the New England charters were in imminent 
danger of annulment, the purpose apparently being to place the 
colonies under a vice-regal government. Those of Connecticut 
and Rhode Island were the liberal documents granted to them 
early in their career ; electing their own governors, they were 
practically independent of the mother-country, and the general 
movement against the charters had these two especially in view. 
From 1701 to 1749, the charters were seriously menaced at 
various times ; but on each occasion the astute diplomacy of 
the colonial agents in England succeeded in warding off the 
threatened attack. Worthy of especial mention in this con- 
nection are Sir Henry Ashurst, the representative of Connecti- 
cut, and Jeremiah Dommer, his successor. In 1715, at a time 
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itiMi it VM proposed to snoex Rhode Island and Conneotlont 
to toe anchartered royal province of New Hampshire, Dummer 
iasoed bis now famous Defence of the American charters, in 
iHiich he forcibly argued, (1) That the colonies have a 
good and undoubted right to their respective charters,” in as 
much as they had been irrevocably granted by the sovereign 
“ as premiums for services to be performed.” (2) That these 
governments “have by no misbehaviour forfeited their char* 
ters," and wei'e in no danger of becoming formidable to the 
motherland. (3) That to repeal the charters would endanger 
colonial prosperity, and “whatever injures the trade of tlie 
plantations mast in proportion affect Great Britain, the source 
and centre of their commerce." (4) That the charters should 
be proceeded against in lower courts of justice, not in par- 
liament. Dummer’s presentment of the case was regarded by 
friends of the colonies as unanswerable, and was largely instru- 
mental in causing an ultimate abandonment of the ministerial 
attack on the New England charters. 

K. U. Thwaiisb, The Cdomes. 266-267. 
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Chaptee XII 

THE STAMP ACT COMTEOVEBST 

SUGOESTIONS 

With the passage of the Stamp Act m March, 1785, the colonists 
arose in open deliaiice acfaiiHt loyal oppression. The Stamp Act 
Congress was called togelhoi in Sew Yotk, and on October 7th, 1785, 
the docanient known as the I)eehu<ifion of Rights and Grievances 
was drawn up and consideied by the members It sets forth the 
grierances of the colonists, it petitions the king for ledress, and 
it finally asset ts that “taxation cannot he constitutionally imposed 
on them but by thou lespective legislatuies.” This Declaration is 
important boc.iuse it is the first utterance of the body of Ainencan 
citizens as a whole lleretofoie no conceited action had taken place ; 
the colonists were, foi the first time, acting lu a body. 

In studying vhe penod to which this document of the Stamp Act 
Congress belongs, 1 he 111 itish established qu ilities of character — love 
of individual freedom and gieaf loyalt\ to the King — stand out em- 
phatically Eleven years later, with the Declaration of Independence, 
the loyalty to the Crown is set aside loi the sake of independence of 
action; in 170.5, however, the American colonist was a brave British 
subject rebelling against lujustice, but striving to fulfil his ideal of 
patriotism to countrv and fidelity to English law. 

For Outlines and Mateiial, see Appendix B. 

DOCUMENT 

Declaration of Rights and Grievances of the Colonists in America. 

Oct. yth, 1765 . 

The members of this congress, sincerely devoted, Jaum first 
with the warmest sentiments of affection and duty 
to his majesty’s person and government, inv iolably 
attached to the present happy establishment of the f ongress as- 
protestant succession, and with minds deeply im- ^^York. 
pressed by a sense of the present and impending 
misfortunes of the British colonies on this conti- Settlement. 
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See Conflr- 
matio Charta- 
ram. 


Magna 
Charta. 
Habeas Cor- 
pus Act. 


nent ; having considered as maturely as time would 
permit, the circumstances of said colonies, esteem 
it our indispensable duty to make the following 
declarations, of our humble opinions, respecting the 
most essential rights and liberties of the colonists, 
and of the grievances under which they labor, by 
reason of several late acts of parliament. 

Ist. That his majesty’s subjects in these colonics, 
owe the same allegiance to the crown of Great 
Britain, that is owing from his subjects born within 
the realm, and all due subordination to that august 
body, the parliament of Great Britain. 

2d. That his majesty’s liege subjects in these 
colonies are entitled to all the inherent rights and 
privileges of his natural born subjects within the 
kingdom of Great Britain, 

3d. That it is inseparably essential to the freedom 
of a people, and the undoubted rights of Pinglishmen, 
that no taxes should be imposed on them, but with 
their own consent, given personally, or by their 
representatives. 

4th. That the people of these colonies are not, 
and from their local circumstances, cannot be repre- 
sented in the house of commons in Great Britain. 

5th. That the only representatives of the people 
of these colonies, arc persons chosen therein, by 
themselves; and that no taxes ever have been, or 
can be constitutionally imposed on them, but by 
their respective legislatures. 

6th. That idl supplies to the crown, being free 
gifts of the people, it is unreasonable and inconsist- 
ent with the principles and spirit of the British 
constitution, for the people of Great Britain to 
grant to his majesty the property of the colonists. 

7th. That trial by jury is the inherent and 
invaluable right of every British subject in these 
colonies. 

8th. That the late act of parliament, entitled, an 
act for granting and applying certain stamp duties, 
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aad other duties in the British colonies and planta* 
tious in America, &c., by imposing taxes on the 
inhabitants of these colonies, and the said act, and 
several other acts, by extending the jurisdiction 
of the courts of admiralty beyond its ancient limits. See Declsrs' 
have a manifest tendency to subvert the rights and Inde- 
liberties of the colonists. 

9th. Tliat the duties imposed by several late acta 
of parliament, from the peculiar circumstances of 
these colonies, will be extremely burthcnsome and 
grievous, and from the scarcity of specie, the pay- 
ment of them absolutely impracticable. 

10th. That as the profits of the trade of these 
colonies ultimately centre in Great Britain, to pay 
for the manufactures which they are obliged to take 
from thence, they eventually contribute very largely 
to all supplies granted there to the crown. 

11th. That the restrictions imposed by several Sugar Act. 
late acts of parliament, on the trade of these col- 
onies, will render them unable to purchase the 
manufactures of Great Britain. 

12th. That the increase, pi-osperity, and happi- 
ness of these colonies, depend on the full and free 
enjoyment of their rights and liberties, and an inter- 
course, with Great Britain, mutually affectionate 
and advantageous. 

13th. That it is the right of the British subjects This had 
in these colonies, to petition the king or either house continued to 
of parliament. be a custom 

Lastly, That it is the indispensable duty of these 
colonies to the best of sovereigns, to the mother until 1775. 
country, and to themselves, to endeavor, by a loyal 
and dutiful address to his majesty, and humble jj, 

application to both houses of parliament, to procure spirit towards 
the repeal of the act for granting and applying 
certain stamp duties, of all clauses of any other 1770 ’ 
acts of parliament, whereby the jurisdiction of the 
admiralty is extended ns aforesaid, and of the 
other late acta for the restriction of the American 


commerce. 
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thought inherent to a British subject, mainly, to be free from 
all taxes, but what he consents to in person, or by his repre- 
sentative? This right, if it could be traced no higher than 
Magna Charta, is part of the common law, part of a British 
subject’s birthright, and as inherent and perpetual as the duty 
of allegiance ; both which have been brought to these colonies, 
and have been hitherto held sacred and inviolable, and I hope 
and trust ever will. It is humbly conceived that the British 
colonists (except only the conquered, if any) are, by Magna 
Charta, as well entitled to have a voice in their taxes as the 
subjects within the realm. . . . The sum of my argument is, 
that civil government is of God, that the administrators of it 
were originally the whole people : . . . that this constitution is 
the most free one, and by far the best, now existing on earth ; 
that by this constitution, every man in the dominion is a free 
man ; that no parte of his Majesty’s dominions can be taxed 
without his consent ; that every part has a right to be repre- 
sented in the supreme or some subordinate legislature : that a 
refusal of this would seem to be a contradiction in practice 
to the theory of the constitution; that the colonies are sub- 
ordinate dominions, and are now in such a state, as to make 
it best for the good of the whole, that they should not only 
be continued in the enjoyment of subordinate legislation, but 
be also represented in some proportion to their numbers and 
estates in the grand legislation of the nation ; that this would 
firmly unite all parts of the British empire in the greatest peace 
and prosperity, and render it invulnerable and perpetual. 

James Otis, The Rights of the British Colonies. 66-67. 

SIR WILLIAM KEITH aiOT) 

Reasons, humbly offered in Support of the above Proposal to 
extend the Duties on Stampt Paper and Parchment all over the 
British Plantations. The author of the above proposal disclaims 
all views of depriving the British subjects in the plantations of 
any of those rights and privileges which are derived to them as 
natural-born subjects of Great Britain ; but on the other hand, 
he cannot consider that part of his Majesty’s subjects abroad 
to be invested with any sort of rights or privileges, that are of 
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a higher and more independent Nature than what their breth- 
eren of Great-Britain can claim at home. . . . He conceives 
that the subjects there are under no other Supreme Legislature 
but that of Great Britain ; in so much that every subject in 
America as often as his occasions require, has an indubitable 
right to make bis humble application to a British Parliament 
where he virtually conceives himself to be truly represented ; 
because>the common interest of the British State of Common- 
wealth most certainly includes the subjects of America, equally 
with those of every other part of the Dominion, and so we find 
it to be understood by the Tenor of the famous Act of Naviga- 
tion, as well as other restrictive acts relating to commerce and 
the public revenue. 

Sir William Keith, Subject of Taxing the Bntith Coloniste in America, 
pamphlet. 

DOCTOR TUCKEB’S “ LETTER " (]774> 

Indeed it has been my constant remark, that when men were 
at a loss for solid arguments and matters of fact, in their politi- 
cal disputes, they then had recourse to the spirit of the consti- 
tution as to their last shift, and the only thing to say. An 
American, for example, now insists, that according to the spirit 
of the English Constitutions, he ought not to be taxed without 
bis own consent, given either by himself or by a representative 
in Parliament chosen by himself. Why ought he not? The 
constitution says no such thing. But the spirit of it doth; and 
that is as good, perhaps better. Very well ; see then how the 
same spirit will presently wheel about and assert a doctrine 
quite repugnant to the claims and positions of you Americans. 
Magna Charts, for example, is the great foundation of Eng- 
lish liberties, and the basis of the English Constitution. But 
by the spirit of Magua Charts, all taxes laid on by Parliament 
are constitutional, legal taxes. 

Now remember . . . that the late Tax of Duties upon stamps 
was laid on by Parliament and therefore according to your 
own way of reasoning must have been a regular constitutional 
tax. ... So that if you will now plead the spirit of Magna 
Charta against the jurisdiction of Parliament you will plead 
Magna Charta against itself. 

Dr. JosiAn Tuokbr, Letter from a Merchant in London to hie Nephew in 
America. 11 
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EDMUND BUEKE (1774) 

I propose, by removing the ground of the difference and 
by restoring t\xa former unitkutpecting confidence of the colonies in 
the mother country, to give permanent satisfaction to your people, 
and (far from a scheme of ruling by discord) to reconcile them to 
each other in the same act, and by the bond of the very same 
interest which reconciles them to British Government. . . . 

If we adopt this mode ; if we mean to conciliate and concede ; 
let us see of what nature the concession ought to be : to ascer- 
tain the nature of our concession we must look at their com- 
plaint. The colonies complain that they have not the charac- 
teristic mark and seal of British freedom. They complain, that 
they are taxed in a parliament in which they are not repre- 
sented. If you mean to satisfy them at all, you must satisfy 
them with regard to this complaint. If you mean to please 
any people, you must give them the boon which they ask ; not 
what you may think better for them, but of a kind totally 
different. Such an act may be a wise regulation, but it is no 
concession. . . . 

My idea, therefore, without considering whether we yield as 
matter of right, or grant as matter of favour, is, to admit the 
people of our colouiei- into nn interest in the eonbtitution ; and, by 
recording that admission in the journals of parliament, to give 
them as strong an assurance as the nature of the thing will 
admit, that we mean forever to adhere to that solemn declara- 
tion of systematic indulgence . . . 

I . . . wish you to recognize, for the theory, the ancient 
constitutional policy of this kingdom with regard to representa- 
tion, as that policy has been declared in Acts of Parliament ; 
and, as to practice, to return to that mode which a uniform expe- 
rience has marked out to you as best ; and in which you walked 
with security, advantage, and honour until the year 1763. 

My resolutions therefore mean to establish the equity and 
justice of a taxation of Ameiica, by grant, and not by imposi- 
tion; . . . and to acknowledge that e.xperience has shown the 
benefits of their grants, and the futility of parliamentary taxa- 
tion as a method of supply. 

Edmund Burke, S/nech on Cann/iatian with the Colonies. Bnrke’b Works, 
II 21-60 
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WIIUAM MTT (1774) 

This, my Lords, though no new doctrine, has always been my 
received and unalterable opinion, and I will carry it to my grave, 
that this country had no right under heaven to tax America. 
It is contrary to all the principles of Justice and civil polity, 
whicli neither the exigencies of the State, nor even an acqui- 
escence in the taxes, could justify upon any occasion whatever. 
Such proceedings will never meet their wished-for success; 
and instead of adding to their miseries, as tlie bill now before 
you most undoubtedly does, adopt some lenient measures 
which may lure them to their duty ; proceed like a kind and 
affectionate parent over a child whom he tenderly loves, and 
instead of those harsh and severe proceedings, pass an amnesty 
on all their youthful errors, clasp them once more in your fond 
and affectionate arms; and I will venture to affirm you will find 
these children worthy of their sire But should their turbu- 
lence exist after your professed terms of forgi\ eness, which I 
hope and expect this house will immediately adopt, 1 will be 
among the foremost of your Lordships to move for such 
measures as will effectually prevent a future relapse, and 
make them feel what it is to provoke a fond and forgiving 
parent! a parent, my Lords, whose welfare has been my 
greatest and most pleasing consolation. This declaration may 
seem unnecessary ; but 1 will venture to declare, the period is 
not fur distant, when she will want the assistance of her most 
distant friends; but should the all-disposing hand of Provi- 
dence prevent me from affording her my poor assistance, my 
prayers shall be ever for her welfare. — Length of days be 
in her right band, a/id m her left riches and honour; 
may her ways be the ways of pleasantness, and aU her paths 
be peaee ! f 

‘William Pm, Earl of Chatham’s SihicIi in the Ilouie qfhmds, 27th 
day oi Ma\, 1774. Chutham's Worts XLI 292. 

t The bill for “Quartering Soldiers ’’ was passed, notwithstanding the 
eloquence of Pitt. 
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JOtrRNALS OF COKaBBSB 0775) 

Benjamin Franklin, Arthur Lee, agents, 
dated, London, February 5th, 1775. 

We think it proper to inform you, that your cause was well 
defended by a considerable number of good and wise men in 
both houses of parliament, though far from being a majority : 
and that many of the commercial and manufacturing parts of 
the nation, concerned in the American trade, have presented, 
or, as we understand, are preparing to present, petitions to 
parliament, declaring their great concern, for the present 
unhappy controversies with America, and praying expressly, or 
in effect, for healing measures, as the proper means of preserv- 
ing their commerce, now greatly suffering or endangered. 

WiLUAK Bollek, Joumalt of Congreu (May, 1775). I. 76, 7S. 


CRITICAL COMMENT 
U&CaULaT ( 18 M) 

Grenville proposed a measure destined to produce a great 
revolution, the effects of which will long be felt by the whole 
human race. 

We speak of the act for imposing stamp duties on the North 
American colonies. . . . The Stamp Act will be remembered as 
long as die globe lasts. . . . 

In the meantime, every mail from America brought alarming 
tidings. The crop which Grenville had sown, his successors 
had now to reap. The colonies were in a state bordering on re- 
bellion. The stamps were burned. The revenue ofiScers were 
tarred and feathered. All traffic between the discontented 
provinces and the mother country was interrupted. . . . The 
Stamp was indefensible, not because it was beyond constitu- 
tional competence of Parliament, but because it was unjust and 
impolitic, sterile of revenue, and fertile of discontents. 

T. B. M.4CAUI.AT, T/ie Earl of Chatham (Ed. Bee., Oct. 1844). 

CHAKBERLAIK (1887) 

When the Stamp Act Congress met in New York, October 
7th, 1765, that city was the headquarters of the British forces 
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in America, under the command of General Gage. Lieutenant- 
Governor Golden, then filling the executive chair, was in favour 
of the act, and resolved to execute it ; but the Sons of Liberty 
expressed different sentiments. The Congress contained men 
some of whom became celebrated. Timothy Ruggles was 
chosen speaker, but Otis was the leading spirit. In full accord 
with him were the Livingstons of New York, Dickinson of 
Pennsylvania, McKean and Rodney of Delaware, Tilghman of 
Maryland, and Rutland and the elder Lynch of South Carolina. 
New Hampshire, Virginia, North Carolina and Georgia failed 
to send delegates, but not for lack of interest in the cause. 
The Congress prepared a Declaration of Rights and Grievances, 
an address to the King, a memorial to the House of Lords, and 
a petition to the House of Commons, and adjourned on Octo- 
ber 25th. For a clear, accurate, and calm statement of the 
position of the colonies these papers were never surpassed ; nor, 
until the appearance of the Declaration of Independence, was 
any advance made from the ground taken in them. 

Chamhbki AIN, TTlc Ri volution Iin/)e»il mi, in JnsTiN WiNSoa, 
WancUiee and Citlical Ilutoii/ of Amctita VI 30-31. 
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Chafteb XIII 

ymaiKiA bill of bights 

SUGGESTIONS 

This declaration of rights was adopted by a convention that met in 
Williamsburg, hiay 6, 1776, and was inserted unchanged in the Vir- 
ginia State Constitutions of 1830, 1850-51, 1664, and with some modi- 
fications in that of 1870. The Bill was drafted by George Mason 
and was slightly changed in one clause at the instance of James 
Madison. 

This document is chosen os typical of the spirit of defiance shown 
in the Bevolutionary era, and because it stands as an example of State 
legislation. Every colony became a state by a similar process of 
alteration in its colonial government. The student of history should 
comprehend clearly the theory of constitutional state government, 
which was the child of English common law or citizenship. 

In using this work at this point it would be well for the State Con- 
slatution of the Commonwealth nearest in interest to the school to be 
studied. 

For Outlines and Material, see Appendix B. 


DOCUMENT 

A Declaration oi Rights (June iztb, 1776) 

Prestm’» Made by the Representatives of the goo<l People 

Virginia, assembled in full and free Coareiition, 
which rights to pertain to them and their posterity 
as the basis and foundation of government. 

I. That all men are by nature equally free and 
independent, and have certain inherent rights, of 
Compare which, when they enter into a state of society, they 
with DmImo- cannot by any compact, deprive or divest their 
pendence. posterity ; namely, the enjoyment of life and liberty 
with the means of acquiring and possessing prop- 
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erty, and parsaing and obtaining happiness and 
safety. 

II. That all power is vested in, and consequently 
derived from, the people ; that magistrates are 
their trustees and servants, and at all times amen- 
able to them. 

III. That government is, or ought to be, insti- 
tuted tor the common benefit, protection and se- 
curity of the people, nation, or community ; of all 
the various modes and forms of goveninicnt, that 
is best which is capable of producing the greatest 
degree of happiness and safety, and is most effect- 
ually secured against the danger of maladminis- 
tration; and that, when a government shall be 
found inadequate or contrary to these purposes, a 
majority of the community hath an indubitable, 
unalienable and indefeasible right to reform, alter 
or abolish it, in such manner as shall be judged 
most conducive to the public weal. 

IV. That no man, or set of men, are entitled to 
exclusive or separate emoluments or privileges from 
the community but in consideration of public ser- 
vices, which not being descendible, neither ought 
the offices of magistrate, legislator, or judge to be 
hereditary. 

V. That the legislative, executive and judicial 
powers should be separate and distinct; and that 
the members thereof may be restrained from op- 
pression, by feeling and participating the burthens 
of the people, they should, at fixed periods, be 
reduced to a private station, return into that body 
from which they were originally taken, and the 
vacancies be supplied by frequent, certain and reg- 
ular elections, in which all, or any part of the 
former members to be again eligible or ineligible, 
as the laws shall direct. 

VI. That all elections ought to be free, and that 
all men having sufficient evidence of permanent 
common interest with, and atbichment to the com- 
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munity have the right of suffrage, and cannot be 
taxed, or deprived of their property for public uses, 
without their own consent, or tliat of their repre* 
sentatives so elected, nor bound by any law to 
which they hav e not in like manner assented, for 
the public good. 

VII. That all power of suspending laws, or the 
’ execution of laws, by any authority, without con- 
sent of the representatives of the people, is iujuri- 
ous to their rights, and ought nut to be exercised. 

VIII. That in all capital or criminal prosecutions, 
a man hath a right to demand the cause and nature 
of his accusation, to be confronted with the ac- 
cusers and witnesses, to call for evidence in his 
favour, and to a speedy trial by an impartial jury 
of twelve men of his vicinage, without whose unan- 
imous consent he cannot be found guilty ; nor can 
he be compelled to give evidence against himself ; 
that no man be deprived of his liberty, except by 
the law of the land or the judgment of his peers. 

IX. That excessive bail ought not to be required, 

' nor excessive fines imposed, nor cruel and unusual 

punishments inflicted. 

X. That general warrants, whereby an officer or 
messenger may be commanded to search suspected 
places without evidence of a fact committed, or to 
seize any person or persons not named, or whose 
offence is not particularly described and supported 
by evidence, are grievous and oppressive, and ought 
not to be granted. 

XI. That in controversies respecting property, 
and in suits between man and man, the ancient 
trial by jury of twelve men is preferable to any 
other, and ought to be held sacred. 

XII. That the freedom of the press is one of 
the great bulwarks of liberty, and can never be 
restrained but by despotic governments. 

XIII. That a well regulated militia, comimsed 
of the body of the people, trained to arms, is the 
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proper, natural, and safe defence of a free State ; 
that standing armies in time of peace should be 
avoided as dangerous to liberty: and that in all 
cases the military should be under strict subordi- 
nation to, and governed by, the civil power. 

XIV. That the people have a right to uniform 
government; and therefore, that no government 
separate from or independent of the government 
of Virginia, ought to be erected or established 
witliin the limits thereof. 

XV. That no free government, or the blessing 
of liberty, can be preserved to any people, but by 
a firm adherence to justice, moderation, temper- 
ance, frugality and virtue, and by a frequent re- 
currence to fundamental principles. 

XVI. That religion, or the duty whieh we owe 
to our Creator, and the maimer of discharging it, 
can be directed only by reason and conviction, not 
by force or violence ; and therefore nil men are 

equally entitled to the free evercise of religion, Freedom of 
according to the dictates of conseienee ; nnd that 
it is the duty of all to practise Christian forbear- 
ance, love and charity towards eac-h otlier. 

CONTEMPORARY EXPOSITION 

WA8HINOTON (ITTfi) 

To .John Augustink AYASHmoTox, 

Philadelphia, 31 May, 1776. 

Dear Brotfieu, ... I am very glad to find that the Virginia 
Convention have passed so noble a vote, and with so much 
unanimity. Things have come to that pass now, as to convince 
ns, that we have nothing more to expect from the justice of Great 
Britain. ... To form a new government requires infinite care 
and unbounded attention : for if the foundation is badly laid, 
the superstructure must be bad. Every man should consider, 
that he is lending his aid to frame a constitution whieh is to 
render millions happy or miserable, and that a matter of such 
moment cannot be the work of a day. 

Geobgb Wabiiinoton, Works. IV. lO.'i-lOT. 
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JOBS kOkSSS (1776) 

As I supposed no man would think of consolidating this vast 
continent under one national goTernment, we should probably, 
after the example of the Greeks, the Dutch, and the Swiss, 
form a confederacy of States, each of which must have a sep- 
arate government. That the case of Massachusetts was the 
most urgent, but that it could not be long before every other 
Colony must follow her example. That with a view to this 
subject, I had looked into the ancient and modern confederacies 
for examples, but they all appeared to me to have been huddled 
up in a hurry, by a few chiefs. But we had a people of more 
intelligence, curiosity, and enterprise, who must be all con- 
sulted, and we must realize the theories of the wisest writers, 
and invite the people to erect the whole building with their own 
hands, upon the broadest foundation. That this could be done 
only by conventions of representatives chosen by the people in 
the several colonies, in the most exact proportions. That it 
was my opinion that Congress ought now to recommend to the 
people of every Colony to call such conventions immediately, 
and set up governmente of their own, under their own author- 
ity ; for the people were the source of all authority and original 
of all power. These were new, strange, and terrible doctrines 
to the greatest part of the members, but not a very small num- 
ber heard them with apparent pleasure, and none more than 
Mr. John Rutledge, of South Carolina, and Mr. John Sullivan, 
of New Hampshire. 

Congress, however, ordered the letter to lie on the table for 
farther consideration. 

On Saturday, June 3d, the letter from the convention of the 
Massachusetts Bay, dated the 16th of May, being again read, 
the subject was again discussed, and then, 

“ Resolved, That a committee of five persons be chosen, to 
consider the same, and report what in their opinion is the 
proper advice to be given to that Convention.” 

The following persons were chosen by ballot, to compose 
that committee, namely, Mr. J. Rutledge, Mr. Johnson, Mr. 
Jay, Mr. Wilson, and Mr. Lee. These gentlemen had several 
conferences with the delegates from onr State, in the course of 
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which, I suppose, the hint was suggested, that they adopted io 
their report. 

Mr. Rutledge asked me my opinion of a proper form of gov- 
ernment for a State. I answered him that any form that our 
people would consent to institate, would be better than none, 
even if they placed all power in a house of representatives, and 
they should appoint governors and judges ; but I hoped they 
would be wiser, and preserve the English Constitution in its 
spirit and substance, as far as the circumstances of this country 
required or would admit. That no hereditary powers ever had 
existed in America, nor would they, or ought they to be intro- 
duced or proposed ; but that J hoped the three branches of a 
legislature would be preserved, an executive, independent of 
the senate or council, and the house, and above all things, the 
independence of the judges. . . . 

On Wednesday, October 18th, the delegates from New 
Hampshire laid before the Congress a part of the instructions 
delivered to them by their Colony, in these words : — 

“ We would have you immediately use your utmost endeavours 
to obtain the advice and direction of the Congress, with respect 
to a method for our administering justice, and regulating our 
civil police. We press you not to delay this matter, as its 
being done speedily will probably prevent the greatest con- 
fusion among us.” . . . 

Although the opposition was still inveterate, many members 
of Congress began to hear me with more patience, and some 
began to ask me civil questions. “ How can the people insti- 
tute governments?” My answer was, “By conventions of 
representatives, freely, fairly, and proportionably chosen.” 
“When the convention has fabricated a government, or a con- 
stitution rather, how do we know the people will submit to it?” 
“If there is any doubt of that, the convention may send out 
their project of a constitution, to the people in their several 
towns, counties, or districts, and the people may make the 
acceptance of it their own act.” “ But the people know noth- 
ing about constitutions.” “ I believe you are much mistaken 
in that supposition ; if you are not, they will not oppose a plan 
prepared by their own chosen friends; but I believe that in 
every considerable portion of the people, there will be found 
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some men, who will understand the subject as well as their 
representatives, and these will assist in enlightening the rest.” 
“But what plan of a government would you advise?” “A 
plan as nearly resembling the government under which we were 
born, and have lived, as the circumstances of the country will 
admit Kings we never had among us. Nobles we never had. 
Nothing hereditary ever existed in the country ; nor will the 
country require or admit of any such thing. But governors 
and councils we have always baud, as well as representatives. 
A legislature in three branches ought to be preserved, and 
independent judges.” “ Where and how will you get your 
governors and councils?” “By elections.” “How, — who 
shall elect?” “ The representatives of the people in a conven- 
tion will be the best qualified to contrive a mode.” 

After all these discussions and interrogatories. Congress was 
not prepared nor disposed to do anything as yet. They must 
consider farther. 

“Bcso/wd, That the consideration of this matter be referred 
to Monday next.” 

Monday arrived, and Tuesday and Wednesday passed over, 
and Congress not yet willing to do anything. 

. . . Yet they could not be brought to agree upon a report and 
to bring it forward in Congress, till Friday, November 3rd, when 
Congress, taking into consideration the report of the committee 
on the New Hampshire instructions, after another long delibe- 
ration and debate, — 

“ Resolued, That it be recommended to the Provincial Con- 
vention of New Hampshire, to call a full and free representa- 
tion of the people, and that the representatives, if they think 
it necessary, establish such a form of government, as in their 
judgment will best produce the happiness of the people, and 
most effectually secure peace and good order in the Province, 
during the continuance of the present dispute between Great 
Britain and the Colonies.” 

By this time I mortally hated the words, “ Provinces,” “ Col- 
onies,” and “ Mother Country,” and strove to get them out of 
the report. The last was indeed left out, but the other two 
were retained even by this committee, who were all as 
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Americans as any in the house, unless Mr. Gadsden should be 
excepted. Nevertheless, I thought this resolution a triumph, 
and a most important point gained. 

Mr. John Rutledge was now completely with us in our desire 
of revolutionizing ail the governments, and he brought forward 
immediately some representatious from his own State, when 

“ Congress, then taking into consideration the State of South 
Garoliiia, and sundry papers relative thereto being read and 
considered, 

“ Resolved, That a committee of five be appointed to take the 
same into consideration, and report what in their opinion is 
necessary to be done. The members chosen, Mr. Harrison, 
Mr. Bullock, Mr. Hooper, Mr. Chase, and Mr. S. Adams.” 

On November 4th, 

“ The committee appointed to take into consideration tiie 
State of South Carolina, brought in their report, which being 
read,” a number of resolutions passed, the last of which will be 
found in page 235 of the Journals, at the bottom. 

“ Resolved, That if the Convention of South Carolina shall 
find it necessary to establish a form of government in that 
Colony, it be recommended to that Convention to call a full 
and free representation of the people, and that the said repre- 
sentatives, if they think it necessary, shall establish such a 
form of govermnent as in their judgment will produce the hap- 
piness of the people, and most effectually secure peace and 
good order in the Colony, during the continuance of the present 
dispute between Great Britain and the Colonies. 

John Adams, Works. III. 17-22. 


CRITICAL COMMENT 

HITCHCOCK (1887) 

But these constitutional enactments arc also social and politi- 
cal phenomena. We may study them in order to learn, not 
only what they prescribe, but, so to speak, what they reveal. 
As such phenomena they have, — not only for the student of 
historical jurisprudence but for every thoughtful man, con- 
cerned for the future of bis country, — a siginficance quite 
distinct from that which they have either fur the officer who 
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most execute, or for the citizen wlio must obey them. . . . They 
signify and express, not the “ civium ardor praisa jubentium,” 
but the conclusions of a free people as to what changes in 
their organic law will best promote the common welfare 

Hbmbt Hitchcock, American State Constitutions. 8, 9. 


J. A.. JAMESON (18S7) 

The mode adopted by Virginia was similar to that followed 
in those colonies (N. II. and S. C.). The Provincial Convention 
elected in April, 1776, to continue in office one year, met at 
Williamsburg on the 6th of May thereafter, and on the 29th of 
June following framed and established the first constitution of 
Virginia. This Convention was elected as a revolutionary 
assembly, to carry on, as Mr. Jefferson expresses it, “ the ordi- 
nary business of the government," in default of the House of 
Burgesses, and to “ call forth the powers of the State for the 
maintenance of the opposition to Great Britain.” It was not 
pretended, if the same autliority is to be credited, that, in 
assuming to frame a constitution, the Convention had any 
warrant or authority whatever, except such as enured to it by 
virtue of its revolutionary character. In so doing, then, it is 
regarded, not as a constitutional, but as a Revolutionary Con- 
vention. It was not empowered to discharge the special and 
high function of enacting a fundamental code, by any law or 
by the express desire of the people, but acted on its own 
authority: and it did not deign to take upon its work the sense 
of the people whom it pretended to represent. 

John A. Jameson, Treatise on Constitutional Conventions. 125, 126. 

OEO. T. CUBTI8 (IRRO) 

It is a singular circumstance that, while the Revolutionary 
government was left to conduct the great affairs of the con- 
tinent through the mere instrumentality of a congress of dele- 
gates, and was thus failing for the want of departments and 
powers, the states were engaged in applying those great prin- 
ciples in the organization and construction of popular govern- 
ments, under which they may be formed with rapidity and 
ease, and which are capable of the most varied adaptation to the 
circumstances and wants of a free people. 
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. . . Fortunately, aa we have seen, the previoQs constitutioiiB 
of all the colonies had accustomed the people, to a great ex- 
tent, to the business of government; and wlien the I'ecommen- 
dation of the Continental Congress to the several colonies to 
adopt such governments as would best conduce to their happi- 
ness and safety was made immediately after the first effusion 
of blood, it was addressed to civil societies, in which the 
people liad, in different modes, been long accustomed to wit- 
ness and to exercise the functions of legislation, and in all of 
which there were established forms of law, of judicature, and 
of executive power. 

The new political situation in which they now found them- 
selves required, in many of the colonies, but little departure 
from these ancient institutions. The chief innovation necessary 
was to bring into practical working the authority of the people 
in place of that of the crown of England, as the source of all 
political power. The changes requisite to effect this were of 
course to be made at once ; the materials for these changes 
existed everywhere, in tlie representative institutions which 
had long been a part of the system of every colony since the 
first settlement of the country. . . . The foundations . . . for 
popular governments existed in all the colonies, and furnished 
the means for substituting the new source of political power, 
the will of the people, in the place of that of an external 
sovereign. 

But there were other materials, also, for the formation of 
regular and balanced governments, with nearer approaches to 
perfection and with far greater completeness than a mere 
democracy can afford to any people, however familiar they may 
be with the exercise and the practice of government. The 
people of these colonies had been so trained as to be able to 
apply those principles in the construction and operation of 
government which enable it to work freely, successfully, and 
wisely, while resting on a popular basis. They were able to 
see that the whole of what is meant and understood by govern- 
ment is comprehended in the existence and due operation of 
legislative, executive, and judicial powers. They had lived 
under political arrangements, in which these powers had been 
distributed so us to keep them for the most part distinct from 
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each other, and eo as to mark the proper limitations of each. 
If, in some instances, the same individuals had exercised more 
than one of these powers, the distinctions between the depart- 
ments, and the principles which ought to regulate such distinc- 
tions, had become known. The people of the colonies, in 
general, therefore, saw that nothing was so important, in con- 
structing a government with popular institutions, as to balance 
each of these depai-tmcnts against the others, so as to leave to 
neither of them uncontrolled and irresponsible power. 

. . . Three of the colonies, namely. New Hampshire, South 
Carolina, and Virginia, proceeded to form constitutions of gov- 
ernment before the Declaration of Independence was adopted, 
under a special recommendation given to each of them by 
Congress, in the latter part of the year 1775, addressed to the 
provincial convention, advising them “ to call a full and free 
representation of the people, to establish such a form of gov- 
ernment ns in their judgment will best promote the happiness 
of the people, and most effectually secure good order in the 
pro^^nce during the continuauce of the present dispute between 
Great Britain and the colonies." ... On the 15th of May, 
1776, the Provincial Convention of Virginia proceeded to 
prepare a declaration of rights and a constitution. The latter 
declared that the legislative, executive, and judiciary depart- 
ments ought to be distiuct and separate, and divided the 
legislative department into two branches, the house of delegates 
and the senate, to be called “the General Assembly of Vir- 
ginia.” The members of the house of delegates were chosen 
from each county, and one from the city of Williamsburg, and 
one from the borough of Norfolk. The senate consisted of 
twenty-four members, chosen from as many districts. A gov- 
ernor and council of state were chosen annually by joint ballot 
of both houses. The legislature appointed the judges, who 
were commissioned by the governor, and held their offices dur- 
ing good behaviour. 

G. T. Cdstib, Conitilutional Bittory^ L 60 - 84 . 

BORGBAUn (1892) 

European critics of American democracy almost always make 
the mistake of looking only at the Federal Constitution of the 
1 Copyright, 1889, by George Tlcknor Curtis. 
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Uniteil States and of leaving uuexamined the institations of 
the several States. It may be said, in their defence, that the 
Americans themselves are the cause of this, since, for a cen- 
tury, they have devoted all their zeal to the history and criti- 
cism of Federal public law and are only now beginning the 
systematic study of their local constitutions. But tlie mistake, 
though explicable and pardonable, is none the less grave. 
Becentty two masters of political science, M. E. Boutmy, in 
France, and Mr. James Bryce, in England, have called atten- 
tion to its unhappy consequences. They have easily shown that 
the institutions of the States are the edifice itself of which the 
f'ederal constitution is but the completion, that they are the 
real foundation of the national institutions, and that American 
democracy cannot be understood or judged apart from the 
environment in which its development has taken place. 

C 11 AI 11 .K 8 BoBOEillTD, Adaption and Amendment of Conetitutiom in Europe 
and America, translated by C. D. Hazen. 137. 

BRTCE <18%) 

When, in 1776, the thirteen colonies threw off their allegiance 
to King George III., and declared themselves independent 
States, the colonial charter naturally became the State constitu- 
tion. In most cases it was remodelled, with large alterations, 
by the revolting colony. But in three states it was maintained 
unchanged, except, of course, so far as Crown authority w'as 
concerned, viz., in Massachusetts till 1780, in Connecticut till 
1818, and in Rhode Island till 1842. The other States ad- 
mitted to the Union in addition to the original thirteen, have 
entered it as organized self-governing communities, with their 
constitutions already made by their respective peoples. Each 
Act of Congress which admits a new State admits it as a sub- 
sisting commonwealth, sometimes empowering its peoi)le to 
meet and enact a constitution for themselves (subject to con- 
ditions mentioned in the Act), sometimes accepting and con- 
firming a constitution so already made by the people. Congress 
may impose conditions which the State constitution must 
fulfil ; and in admitting the six newest States has affected to 
retain the power of maintaining these conditions in force. 
But the authority of the State couslitutious does not flow from 

12 
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Congress, but from acceptance bj the citizens of the States for 
which they are made. Of these instrumeuts, therefore, no less 
than of the constitutions of the thirteen original States, we may 
say that although subsequent in date to the Federal Constitu- 
tion, they are, so far as each State is concerned, de jure prior 
to it. Their authority ov'er their own citizens is nowise derived 
from it. Nor is this a mere piece of technical law. The anti- 
quity of the older States as separate commonwealths, running 
back into the heroic ages of the first colonization of America 
and the days of the Bevolutionary War, is a potent source of 
the local patriotism of their inhabitants, and gives these States 
a sense of historic growth and indwelling corporate life which 
they could not have possessed had they been the mere creatures 
of the Federal Government. 

Jauls ISitrcE, Thr American CommonuiealtAI 300, SOI. 

SCBOUliER (ISOT) 

Expressed in concise end admirable language, the Virginia 
Bill of Rights (whose sixteen sections we have thus condensed) 
was broad and universal in sentiment, breathing the spirit of 
human brotherhood, without a bint of race or class subjection. 
The declaration served well for example to the other twelve 
states ; and, so proud of this instrument have Virginians re- 
mained that they affixed it unchanged to their new constitution 
of 1830, and, amending it but slightly for the constitution of 
1830, incorporated it once more intact in the new framework 
of 1864. 

Jauls Rchouilr, Constitutional Studies. 111.33,34. 

PISHER (18W) 

Virginia’s constitution was finished .Tune 29. 1776, — a few 
months after South Carolina’s. It was made by a convention 
of forty-five members of the house of burgesses, and has pre- 
fixed to it a bill of rights, adopted June 12, 1776, the first part 
of which has the language of the opening paragraph of the 
Declaration of Independence. The rest of the bill of rights 
is remarkable as being very fall and complete and containing 
more provisions than bad ever appeared before in the colonics. 
Besides the ordinary bill-of-rights provisions, the bill contains 
^ Copyri,;bt, 1800, by tbe Afacmillon Co. 
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some political maxims, and among these is the first statement in 
our constitutions of the principle that the legislative, executive, 
and judicial departments of government should be separate, 
and that the same persons should never exercise the powers 
of any two of them. 

S. G. FisaiiB, Tie Evolution of the Conetitution of the United States. 75. 


THOBPE (1898) 

Before the close of the seventeenth century America was 
at the threshold of a new civil experience, the distinguishing 
feature of which was the formulation of the “ ancient and un- 
doubted rights of the people of the colonics.” A like process 
was going on in England. The famous Bill of Bights of 1688 
is contemporaneous with like measures in the colonies. Ameri- 
cans are more familiar with the political speculations that 
dominated the country in 1776 than with those equal in in- 
fluence, that dominated it nearly a century earlier. One clause 
of the English bill of 1688 survives in its original form in the 
(Jonstitution of the United States, and in many State constitu- 
tions ; but it was not accompanied in the seventeenth century 
by those provisions with which it is now associated. . . . 

When the transition from colonies to commonwealths came, 
it seems, at first glance, almost instaiitaneoiis. The State con- 
htitutions of 1776 seem struck off at a single stroke in a sense 
tliat is not true of the national Constitution. A little reflection, 
however, will demonstrate that the constitutions, state and 
national, which distinguish America during the last quarter 
of the eighteenth century are in no sense political miracles or 
the product of chauce or sudden ideas. These instruments 
must be taken, in the aggregate, as the written form of a 
political organism long growing and essentially homogeneous. 
They give the political fabric a common pattern. They regis- 
ter the civil experience, not of the colonists only, but of tlie 
people of other and earlier times. They may be called chap- 
ters in the Bible of politics contributed by democracy in 
America. Therefore, they must be considered together as a 
political unit, whose details are local applications of a few 
common principles contained in the bill of rights 

The typical declaration is that of Virginia of 1776, which, by 
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repeated adoption, bas long since become common civil property. 
It consists of sixteen articles, all of which rest for anthority on 
the doctrine of n.atural lights proclaimed in the opening clause. 
Men cannot be depiived of their rights, uoi can they depiive 
their posterity of them , all power is vested in the people, 
and IS deiived fioiii them Consequently, their lepiesentatives 
aie their trustees and scixants, and at all tunes amenable to 
them. As goveinineut is instituted foi the common benefit, 
it must be oiganized in tlie form that is best “ capable of pro- 
ducing the gic itest degree of happiness and safety, and is 
most effectually secured against the dangers of maladminis- 
tiation” . . The next State to act was Viigiuia, which, in 

Apiil, 1776, elected foitj-flie delegates to a piuvincial con- 
vention. They met at Williamsbuig on the 6th of the follow- 
ing May, and on the 29th of June promulgated the fiist con- 
stitution of the commonwealth '1 ins convention, like that 
of South Carolina of 1778, was a Revolutionaiy gathering, 
chosen to supplant the ancient House of Hurgesses, and to 
establish a government that would oiganize all the foices of 
the state in opposition to Great Britain It was not specifi- 
cally empoweied to make a constitution llie fiame of gov- 
ernment it adopted was destined, however, to continue in force 
until 1830. This constitution is famed for its bill of rights, 
drawn up by Geoige Mason 

N. iHOBib, C n'.titiitional Ilistoiy the Ameiican Peopled 34,35,37-49 
CBANNINO (1898) 

Tiir Statf Co^sTIT^ TION9, 1775, 1776. — Another important 
step ill biingiug about the change in sentiment noted m the 
pieeedmg section, was the necessity for making new provisions 
for government in the several colonies In some cases, as 
in Viiginia and New Hampshire, the departuie of the royal 
goveinors left the people without any government; in other 
cases, as in Massachusetts, resistance to the loyal authorities 
made new arrangements necessary. In the last-named colony, 
a revolutionary body teiraed the Provincial Congress had as- 
sumed charge of tiie goveinment of the province The people, 
however, weie restless, and those in power turned to the Con- 
tinental Congress for advice. On June 9, 1775, that body 
* Copyright, 1888, by Caiim i '!ro licig 
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voted, that as no obedience was due to the act of Parliament 
altering the charter of the colony <if IMassachusetts, nor to a 
governor who would not obey the direction thereof, he should 
be considered as absent and the colony were advised to pro- 
ceed under the cliarter without a governor “until a governor 
of his Majesty’s appointment will consent fa) govern the colony 
according to the charter.” . . . Among tlic first colonics to act 
under’' this suggestion was 'Virginia, which w'as at the moment 
governed by a convention elected by the people. It adopted 
(June, 1776) a constitution which consisted of three parts: a 
Bill of Rights by George Mason, a Declaration of Indepen- 
dence by Thomas Jefferson, and a Frame of Government. 
The first of these contains an admirable exposition of the 
American theory of government, equalled in that respect only 
by the Declaration of Independence of July, 1776, and by the 
Bill of Rights drawn by John Adams and prefixed to the 
Massachusetts constitution of 1780. The clause in the Vir- 
ginia Bill of Rights declaring for freedom of religion was the 
earliest enunciation on that subject during the Revolutionary 
era ; it was probalily the woj’k of Madison and Patrick Henry. 
None of those early constitutions was submitted to the people 
for ratification, with the exception of that of Massachusetts 
(1780), which was also drafted by a body especially chosen 
by the people for that purpose. 

Kdwaki) Ciianmvg, Students' llistoig of the Un,hd Stahs 19S, 199, 200. 
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Chafteb XIV 

DECLABATION OF INDEPENDENCE 

SUGGESTIONS 

Thb Second Continental Coiigresa met in Pbiladelphia^ in the State 
House (Independence Hall), May 10, 1775. The King's Proclamai- 
tion declaring the Colonies in rebellion, and calling for volunteers 
to force them to submit to taxation without representation, and other 
unjust measures, finally convinced the delegates to Congress of the 
impossibility of our continuing our allegiance to the English Crown. 
This document wa.s authorized by the staunch patriots who met 
together in Philadelphia, in Juno of 1776, to consider the resolution of 
the 7th, when the Second Continental Congress resolved “ That these 
United Colonies are, and of right ought to be, free and independent 
states.” John Adams of Massachusetts seconded the motion. Later, 
a committee of five — Thomas Jefferson of Virginia, John Adams of 
Massachusetts, Benjamin Franklin of Pennsylvania, Roger Sherman 
of Connecticut, and Robert R. Livingston of New York — was 
appointed to draft the Declaration of Independence. Jefferson drew 
up the paper, though a few alterations were made in it by the Com- 
mittee and by Congress. It was adopted on July 3, and formally on 
the evening of July 4, 1770, and signed by John Hancock, President 
of Congress, and Charles Thomson, Secretary. On August 2, 1776, it 
was signed by the members, representing the thirteen states. 

The text and comments upon the famous Declaration of Independ- 
ence are but a beginning for the intensive work that may be done 
upon the document. Each article may be illustrated by referring to 
the earlier pieces ; and it will be well for each student who is making 
a thorough study of the subject to look for fresh examples which will 
strengthen the letter of this declaration. Here again, as in the period 
of the Stuarts, we find a group of men standing behind the event and 
its issue, who in themselves were not only exponents of their era, but 
who helped to shape it. The principles laid down by these patriots 
formed a basis lor civil and federal ideas which influenced the con- 
stitutional development of succeeding generations. 

For Outlines and Material, see Appendix A. 
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The Declaration of Independence 
In congress, July 4, 1776. 

nnantmouii Ueclaratun of tge tbtttmi unittb 
£tatea of ^tntttca. 

(SSfien in the Course of human events, it becomes 
necessary for oue people to dissolve the political 
bands which have connected them with another, and 
to assume among the powers of the earth, the 
separate and equal station to which the Laws of 
Nature and of Nature’s God entitle them, a decent 
respect to the opiuious of mankind requires that 
they should declare the causes which impel them to 

the separation. We hold these truths to be 

self-evident, that all men are created equal, that 
they are endowed by their Creator with certain 
unalienable Rights, that among these are Life, 
Liberty and the pursuit of Happiness, — That to 
secure these rights, Governments are instituted 
among Men, deriving their just powers from the 
consent of the governed, — That whenever any 
Form of Government becomes destructive of these 
ends, it is the Right of the People to alter or to 
abolish it, and to institute new Goveriimeut, laying 
its foundation on such principles and organizing its 
powers in such form, as to them shall seem most 
likely to effect their Safety and Happiness. — Prud- 
ence, indeed, will dictate that Governments long 
established should not be changed for light and 
transient causes; and accordingly all experience 
hath shewn, that mankind are more disposed to 
suffer, while evils are sufferable, than to right them- 
selves by abolishing the forms to which they are 
accustomed. But when a long train of abuses and 
usurpations, pursuing invariably the same Object 
evinces a design to reduce them under absolute 


Facsimile of 
the original 
doemnent in 
the Depart- 
ment of 
State, Wash- 
ington. 


I. Statement 
of “ self- 
evident 
truths,” 
many of 
them em- 
bedded in 
English and 
French 
writings of 
the time. 

See Virginia 
Bill of 
Rights, 1770. 
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List of 
Orierances. 


See Magna 
Charta, art. 
xvil. 


Assemblies 
in Virginia 
and else- 
v here. 


England 
eommanded 
Colonial 
Governors to 
grant no 
more land, 
and to allow 


Despotism, it is their right, it is their duty, to throw 
off such Gruveruuieut, and to provide new Guards 

for their future security. Such has been the 

patient sufferance of these Ckiionies ; and such is 
now the necessity which constrains them to alter 
their former Systems of Government. The history 
of the present King of Great Britain is a history of 
repeated injuries and usurpations, all having in 
direct object the establishment of an absolute 
Tyranny over tliese States. To prove this, let Facts 

be submitted to a candid world. He has refused 

his Assent to Laws, the most wholesome and neces- 
sary for the public good. He has forbidden his 

Governors to ])ass Laws of immediate and pressing 
importance, unless suspended in their operation till 
his Assent should be obtained ; and when so sus- 
pended, he has utterly neglected to attend to them. 

He has refused to pass other Laws for the 

accommodation of large districts of people, unless 
those people would relinquish the right of Represen- 
tation in tlic Legislature, a right inestimable to them 

and formidable to tyrants only. He has called 

together legislative bodies at plaees unusual, uncom- 
fortable, and distant from the depository of their 
public Records, for the sole purpose of fatiguing 

tliem into compliance with his measures. He 

has dissolved Representative Houses repeatedly, for 
opposing witli manly firmness his invasions on the 

rights of the people. He has refused for a long 

time, after such dissolutions, to cause others to be 
elected ; whereby the Legislative powers, incapable 
of Annihilation, have returned to the People at large 
for their exercise ; the State remaining in the mean 
time expo.sed to all the dangers of invasion from 
without, and convulsions within. He has en- 

deavoured to prevent the population of these States ; 
for that purpose obstructing the Laws for Naturali- 
zation of Foreigners; refusing to pass others to 
encourage their migration hither, aud raising the 
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conditions of new AppropriationB of Lands. 

He has obstructed the Adminislaration of J ustice, by 
refusing his Assent to Laws for establishing Judi- 
ciary powers He has made Judges dependent 

on his Will alone, for the tenure of their offices, and 

the amount and payment of their salaries. He 

has erected a multitude of New Oilices, and sent 
hither swarms of Olflcers to harass our people, and 

eat out their substance. lie has kept among 

us, in times of peace, Standing Armies without the 


no settle- 
ments west 
of the 
“sources of 
Atlantic 
board 
Kivers.” 


Consent of our legislatures. 


He has affected to 


render the Military independent of and superior to 

the Civil power. He has combined with others 

to subject us to a jurisdiction foreign to our consti- 
tution, and unacknowledged by our laws; giving 
his Assent to tlieir Acts of pretended Legislation : 

For quartering large bodies of armed troops 

among us: For protecting them, by a mock 

Trial, from punishment for any Murders wliich they 
should commit on the Inhabitants of these States: 

For cutting off our Trade with all parts of tlie 

world : For imposing Taxes on us without our 

Consent : For depriving us iii many cases, of 

the benefits of Trial by J ury ; For transporting 

us beyond Seas to be tried for pretended offences: 

For abolishing the free System of English Laws 

in a neighbouring Province, establishing therein an 
Arbitrary government, and enlarging its Boundaries 
BO as to render it at once an example and fit instru- 
ment for introducing the same absolute rule into 

these Colonies : For taking away our Charters, 

abolishing our most valuable Laws, and altering 

fundamentally the Forms of our Governments. 

For suspending onr own Legislatures, ami declaring 
themselves invested w itli power to legislate for us 
in all cases whatsoe\cr. He lias abdicated 


Parliament. 


British 

constitution. 


Port Bill. 
Stamp Act, 
Tea Tax, etc. 
Jury 

cliangeil to 
Vice- Admi- 
ralty court. 
See Trans- 
]iortation 
Bill. 

Qiii‘bcc Bill, 
1774. 


Ponn., R. I., 
Mass., etc. 

Leuislatnres 
ol Va., Md., 
(>a., Mass., 
X. Y. 


Government here, liy declaring us out of his I’rotec- Arrival of 

tion and waging War against us : He has pluii- 

dered our seas, ravaged our Coasts, burnt our towns, Boston. 
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and destroyed the lives of our people. He is all 

Concord^rad thig time transporting large Armies of foreign Mer- 
Hmdw cenaries to coinpleat the works of death, desolation 
soldiers. and tyranny, already begun with circamstances of 
Cruelty & perfidy scarcely paralleled in the most 
barbarous ages, and totally unworthy the Head of 

This griev- a civilized nation. He has constrained our fellow 

BrtUed unSl* Citizens taken Captive on the high Seas to bear 
the War of 
1812. 

The Conti- 
nental Con- 
gress had 
also raised 
Indians to 
fight the 


Arms against their Country, to become the execu- 
tioners of their friends and Brethren, or to fall 

themselves by their Hands. He has excited 

domestic insurrections amongst us, and has endeav- 
oured to bring on the inhabitants of our frontiers, 
the merciless Indian Savages, whose known rule of 
Bricish‘"l776. warfare, is nn uiidistingiiished destruction of all 

Va. Resolu- ages, sexes and conditions. In every stage of 

tlons 17®, these Oppressions We have Petitioned for Redress in 
of Rights Md humble terms : Our repeated Petitions have 

Grievances, been answered only by repeated injury. A Prince, 
whose character is thus marked by every act which 
may define a Tyrant, is unfit to be the ruler of a free 

People. Nor have Wc been wanting in attention 

to our Brittish brethren. W e have warned them from 


17®. 


Address to 
the People 
of Great 
Britain. 


Statement 
of Inde- 
pendence. 


time to time of attempts by their legislature to 
extend an unwarrantable jurisdiction over us. We 
have reminded them of the cireumstances of our 
emigration and settlement here. We have appealed 
to their native justice and magnanimity, and we 
have conjured them by the ties of our common kin- 
dred to disavow these usurpations, which, would 
inevitably interrupt our connections and correspond- 
ence. They too have been deaf to the voice of 
justice and of consanguinity. We must, therefore, 
acquiesce in the necessity, which denounces our 
Separation, and hold them, as we hold the rest of 
mankind, Enemies in War, in Peace Friends. 

We, therefore, the Representatives of the united 
States of America, in General Congress, Assembled, 
appealing to the Supreme Judge of the world for 
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the rectitude of our intentions, do, in the Name, 
and by Authority of the good People of these Colo- 
nies, solemnly publish and declare. That these 
United Colonies arc, and of Right ought to be Free 
and Independent States; that they are Absolved 
from all Allegiance to the British Crown, and that 
all political connection between them and the State 
of Great Britain, is and ought to be totally dissolved; 
and that as Free and Independent States, they have 
full Power to levy War, conclude Peace, contract 
Alliances, establish Commerce, and to do all other 
Acts and Things which Independent States may of 
right do. And for the support of this Declara- 

tion, with a firm reliance on the protection of divine 
Providence, we mutually pledge to each other our 
Lives, our Fortunes and our sacred Honour. 

JOHN HANCOCK 

New Hampshire — Josiau Bartlett, Wm. 
Whipple, Matthew Thornton. 

Massachusetts Ba;/ — Saml. Adams, John 
Adams, Robt. Treat Paine, Elbridge Gerry. 

Rhode Island — Step. Hopkins, William 
Ellery. 

CbnnectiCMt — Roger Sherman, Sam’el Hdn- 
TiNGTON, Wm. Williams, Oliver Wolcott. 

New York — Wm. Floyd, Phil. Livingston, 
Frans. Lewis, Lewis Morris. 

New Jersey — Rigiid. Stockton, Jno. Wither- 
spoon, Fras. IIopkinson, John Hart, Abra. ('l\kk. 

Pennsylvania — Robt. Morris, Benjamin 
Rush, Benja. Franklin, John Morton, Geo. 
Clymer, Jas. Smith, Geo. Taylor, James Wilson, 
Geo. Ross. 

Delaware — C.E&AR Rodney, Geo. Read, Tho. 
M’Kean. 

Maryland — Samuel Chase, Wm. Paca, Thos. 
Stone, Charles Carroll of Carrollton. 

Virginia — George Wythe, Richard Henry 
Lee, Th. Jefferson, Benja. Harrison, Thos. 


The names 
of the sign- 
ers are here 
spelled as In 
top original. 
The names 
of the states 
do not ap- 
pear, hut the 
grouping is 
the same, 
excepting 
that Mat- 
thew Thorn- 
ton’s name 
follows Oli- 
ver Wolcott’s 
in the origi- 
nal docu- 
ment. 
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Nblson, jr., Fbancis Lic.htfoot Lee, Caktee 
Bbaxtok. 

North Garohna — Wm. Hooper, Joseph 
Hewes, John Penn. 

South Carolina — Edward Rdtledge, Thos. 
Heyward, Junr., Thomas Lynch, Junr., Arthur 
Middleton. 

Georgia — Button Gwinnett, Lyman Hall, 
Geo. Waltov. 

CONTEMPORARY EXPOSITION 

JOHN ADAMS (177C) 

John Adams to Mrs. Adams 

Philadelphia ./u/// S I morning], 1776. 

Your favour of June 17, dated at Plymouth, was handed me 
yesterday by the post. I was much pleased to find tiiat you 
had taken a journey to Plymouth to see your fiiends, in the 
long absence of oue whom you may wish to see. The excursion 
will lie an amusement, and will serve your licalth. How happy 
would it have made me to have taken tliis journey with you ! 

Yesterday the gre.atest question was decided which ever was 
debated in America ; and a greater, perhaps, never was or will 
be decided among men. A resolution was passed, without one 
dissenting colony : 

“ That these United Colonies are, and of right ought to be, 
free and independent states; and, as free and independent st.4tes, 
they have, and of right ought to have, full power to make war, 
conclude peace, establish commerce, and to do all other acts 
and things which other states may rightfully do.” 

You will see, in a few days, a declaration, setting forth the 
causes which have impelled ns to this revolution, and the 
reasons which will justify it in the sight of God and man. 
A plan of confederation will be taken up in a few days. 

When I look buck to the year 1761, and recollect the argu- 
ment concerning wiits of assistance, in the superior court, 
which I have hitherto considered as tlie commencement of the 
controversy between Great Britain and America, and run 
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through the whole period from that time to this, aud recollect 
the series of political events, the chain of causes and effects, 
I am surprised at the suddenness as well as greatness of this 
revolution. 

Britain has been filled with folly, and America with wisdom ; 
at least this is my judgment — time must determine. It is 
the will of Heaven that the two countries should be sundered 
forever. It may bo the will of Heaven that America shall 
suffer calamities still more wasting, and distresses still more 
dreadful. If this is to be the case, it will have this good effect 
at least, it will iii'spire us with man^' virtues which we have not, 
and correct many errors, follies, and vices, which thre.ateu to 
disturb, dishonour, and destroy us. The furnace of affliction 
produces refinement in states as well as individuals. And the 
new governments we are assuming in every part, will require a 
purification from our vices, and an augmentation of our virtues, 
or they will be no blessings. The people will have unbounded 
power; and the people arc extremely addicted to corruption 
and venality, as well as tlie great. I am not without apprehen- 
sions from this quarter ; but I must submit all my hopes and 
fears to an over ruling Providence, in whicli, unfashionable as 
it may be, I firmly believe. 

.loiiN Adams. 

John Adams to Mbs. Adams. 

Philadelphia, July S [eeeniny], 1776. 

Had a Declaration of Independence been made seven months 
ago, it would have been attended with m.any great aud glorious 
effects. We might, before this hour, have lormed alliance with 
foreign states. We should have mastered Quebec, and been in 
possession of Canada. 

You will, perhaps, wonder how such a declaration would 
have influenced our affairs in Canada ; but, if I could write 
with freedom, I could easily convince you that it would, and 
explain to you the manner how. Many gentlemen in high 
stations, and of great influence, have been duped, by the minis- 
terial bubble of commissioners, to treat; and, in real, sincere 
expectation of this event, which they so fondly wished, they 
have been slow and languid in promoting measures for the re- 
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duction of that province. Others there are in the colonies, who 
really wished that our enterprise in Canada would be defeated ; 
that the colonies might be brought into danger and distress 
between two fires, and be thus induced to submit. Others 
really wished to defeat the expedition to Canada, lest the con- 
quest of it should elevate the minds of the people too much to 
hearken to those terms of reconciliation which they believed 
would be offered us. These jarring views, wishes, and designs, 
occasioned an op|)osition to many salutary measures which were 
proposed for the support of that expedition, and caused ob- 
structions, embarrassments, and studied delays, which have 
finally lost us the province. 

All these causes, however, in conjunction, would not have dis- 
appointed us, if it had not been for a misfortune which could not 
have been foreseen, and perhaps could not have been prevented 
— I mean the prevalence of the smallpox among our troops. 
This fatal pestilence completed our destruction. It is a frown 
of Providence upon us, which we ought to lay to heart. 

But, on the other hand, the delay of this declaration to this 
time has many great advantages attending it. The hopes of 
reconciliation which were fondly entertained by multitudes of 
honest and well meaning, though short-sighted and mistaken 
people, have been gradually, and at last totally, extinguished. 
Time has been giveu for the whole peo])le maturely to consider 
the great question of independence, and to ripen their judgment, 
dissipate their fears, and allure their hopes, by discussing it in 
newspapers and pamphlets — by debating it in assemblies, con- 
ventions, committees of safety and inspection — in town and 
county meetings, as well as in private conversations ; so that 
the whole people, in every colony, have now adopted it as their 
own act. This will cement the union, and avoid those heats, 
and perhaps convulsions, which might have been occasioned by 
such a declaration six months ago. 

But the day is past. The second day of July, 1776, will 
be a memorable epochs in the history of America. I am apt to 
believe that it will be celebrated by succeeding generations, as 
the great Anniversary Festival. It ought to be commemorated, 
as the day of deliverance by solemn acts of devotion to God 
Almighty. It ought to be solemnized with pomp, shews, games,^ 
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sports, guns, bells, bonfires and illuminations, from one end of 
the continent to the other, from this time forirard forever. 

You will think me transported with enthusiasm ; but 1 am not. 
I am well aware of the toil, and blood, and treasure, tliat it 
will cost us to maintain this declaration, and support and 
defend these states. Yet, through all the gloom, I can see the 
rays of light and glory ; 1 can see that the end is more than 
worth 'itll file means, and that posterity will triumph, although 
you and I may rue, which I hope we shall not. 

John Adams. 

John Adams and Mbs. Abigail Adams, Familiar Letters during the 
Revolution. lOS, 106. 


RAMSAY 0777) 

The eagerness for independence resulted more from feeling 
than reasoning. The advantages of an unfettered trade, the 
prospect of honomu and eniohiinents in administering a new 
government, were of themselves insufficient motives for adopt- 
ing this bold measure. But what was wanting from considera- 
tions of this kind, was made up by the perseverance of Great 
Britain, in her schemes of coercion and conquest. The deter- 
mined resolution of the mother country to subdue the colonists, 
together with the plans slie adopted for accomplishing that 
purpose, and their equally determined resolution to appeal to 
Heaven rather than submit, made a declaration of independence 
as necessary in 177G, as was the non-importation agreement of 
1774, or the assumption of arms in 1775. The last naturally 
resulted from the first. The revolution was not forced on the 
people by ambitious leaders grasping at supreme power, hut 
every measure of it was forced on Congress, by the necessity 
of the case, and the voice of the people. The change of the 
public mind of America respecting connexion with Great- 
Britain, is without a parallel. In the short space of two years, 
nearly three millions of people passed over from the love and 
duty of loyal subjects, to the hatred and resentment of enemies. 

Rak^at, American Rewdution. I. 490-43S. 
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JBITERBOK (1821) 

Congress proceeded the same day to consider the Declaration 
of Independence, which had been reported and lam on the table 
the Friday preceding, and on Monday referred to a committee 
of the whole. The pusillanimous idea that we had friends in 
England worth keeping terms with, still haunted the minds of 
many. For this reason, those passages which conveyed cen* 
sures on the people of England were struck out, lest they 
should give them offence. The clause, too, reprobating the 
enslaving the inhabitants of Africa, was struck out in complai- 
sance to South Carolina and Georgia, who had never attempted 
to restrain the importation of Slav cs, and who, on the contrary, 
still wished to continue it. Our Northern brethren also, I 
believe, felt a little tender under those censures ; for though 
their people had very few slaves themselves, yet they had been 
pretty considerable carriers of them to others The debates, 
having taken up the areatcr parts of the 2nd, .'Ird, and 4th days 
of July, were, on the cxening of the last, closed ; the Declara- 
tion was reported by the committee, agreed to by the House, 
and signed by every member present, except Mr. Dickinson. 

Tuouab WorKi. I. 19. 


CRITICAL COMMENT 
WEB8TEB ilS») 

The Congress of the Revolution, fellow-citizens, sat with 
closed doors, and no report of its debates was ever made. The 
discussion, therefore, which accompanied this great measure, 
has never been preserved, except in memory and by tradition. 
. . . If we contemplate it from the point where they then stood, 
no question could Iw more full of interest ; if we look at it now, 
and judge of its importance by its effects, it appears of still 
greater magnitude. 

Let us, then, bring before us the assembly, which was about 
to decide a question thus big with the fate of empire. Let us 
open their doors and look in upon their deliberations. Let us 
surrey the anxious and care-worn countenances, let ns hear the 
firm-toned voices, of this band of patriots. 
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Hancock presides over the solemn sitting ; and one of those 
not yet prepared to pronounce for absolute independence is 
on the floor, and is urging his reasons for dissenting from the 
declaration. 

“Let us pause! This step, once taken, cannot be retraced. 
This resolution, once passed, will cut off all hope of reconcilia- 
tion. If success attend the arms of England, we shall then be 
no longer Colonies, with charters and with privileges; these 
will all be forfeited by this act; and we shall be in the condition 
of other conquered people, at the mercy of the conquerors. 
For ourselves, we may be ready to rnn the hazard ; but are we 
ready to carry tlie country to that length? Is suc'cess so prob- 
able as to justify it? Where is the military, where the naval 
power, by which we are to resist the whole strength of the arm 
of England, for slie will exert that strength to the utmost? 
Can we rely on the constancy and perseverance of the people? 
or will they not act as the people of other countries have acted, 
aud, wearied with a long war, submit in the end to a worse 
oppression? While we stand on our old ground, and insist on 
redress of grievances, we know we are rigid, aud are not 
answerable for consequences. Nothing, then, can be imputed 
to us. Hut if we now change our oitject, carry our pretensions 
farther, and set up for absolute independence, we shall lose 
the sympathy of mankind. We shall no longer be defending 
what we possess, but struggling for something which we never 
did possess, and which we have solemnly and uniformly dis- 
claimed all intention of pursuing, from tlie very outset of the 
troubles. Abandoning thus our old ground, of resistance only 
to arbitrary acts of oppression, the nations will believe tlie 
wliole to liave been mere pretence, and they will look on us, 
not as injured, but us ambitious subjects. 

“ I shudder before this resijonsihility. It will be on us, if, 
relinquishing the ground on which we have stood so long, and 
stood so safely, we now proclaim imlependcnce, aud caiT}’ on 
the war for that object, while these cities burn, these pleasant 
fields whiten aud bleach with the bones of their owners, and 
these streams run blood. It will be upon us, it will be upon us, 
if, failing to maintain this unseasonable and ill-judged declara 
tioti, a sterner despotism, maintained by military power, shall 

1.5 
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be established over our posterity, when we ourselves, given up 
by^ an exhausted, a harassed, a misled people, shall have 
expiated our rashness and atoned for our presumption on the 
scaffold.” 

It was for Mr. Adams to reply to arguments like these. We 
know his opinions, and we know his character. He would 
commence with his accustomed directness and earnestness. 

Sink or swim, live or die, survive or perish, I give my hand 
and my heart to this vote. It is true, indeed, that in the 
beginning we aimed not at independence. But there’s a 
Divinity which shapes our ends The injustice of England has 
driven us to arms; and, blinded to her own interest f >!' our 
good, she has obstinately persisted, till independence is now 
within our grasp. We have but to reach forth to it, and it is 
ours. Why, then, should we defer the Declaration? Is any 
man so weak as now to hope for a reconciliation with England, 
which shall leave either safety to the country and its liberties, 
or safety to his own life and his own honour? Are not you, 
Sir, who sit in that chair, is not he, our venerable colleague 
near you, are you not both already the proscribed and pre- 
destined objects of punishment and of vengeance? Cut off 
from all hope of royal clemency, what are you, what can you 
be, while the power of England remains, but outlaws ? If we 
postpone independence, do we mean to carry on, or to give up, 
the war? Do we mean to submit to the measures of Parlia- 
ment, Boston Port Bill and all? Do we mean to submit, and 
consent that we ourselves shall be ground to powder, and our 
country and its rights trodden down in the dust? I know we 
do not mean to submit We never shall submit. Do we in- 
tend to violate that most solemn obligation ever entered into 
by men, that plighting, before Gk>d, of our sacred honour to 
Washington, when, putting him forth to incur the dangers of 
war, as well as the political hazards of the times, we promised 
to adhere to him, in every extremity, with our fortunes and our 
lives? I know there is not a man here, who would not rather 
see a general conflagration sweep over the land, or an earth- 
quake sink it, than one jot or tittle of that plighted faith fall to 
the ground. For myself, having, twelve months ago, in this 
place, moved you, that (Joorge Washington be appointed com- 
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mander of the forces raised, or to be raised, for defence of 
American liberty, may my right hand forget her cunning, and 
my tongue cleave to the roof of my mouth, if I hesitate or 
waver in the support 1 give him. 

“The war, then, must go on. We must fight it through. 
And if the war must go on, why put oil lougcr the Declaration 
of Independence? That measure will strengthen us. It will 
give us character abroad. The nations will then treat with us, 
which they never can do while we acknowledge ourselves sub- 
jects, in arms against our sovereign. Nay, I maiutain that 
England herself will sooner treat for peace wdth us on the foot- 
ing of independence, than consent, by repealing her acts, to 
acknowledge that her whole conduct towards us has been a 
course of injustice and oppression. Her pride will be less 
wounded by submitting to that course of things which now 
predestinates our iudepeudence, than by yielding the points in 
controversy to her rebellious subjects. The former she would 
regard as the result of fortune ; the latter she would feel as her 
own deep disgrace. Why, then, why, then, Sir, do we not as 
soon as possible change this from a civil to a national war? 
And since we must fight it through, why not put ourselves in a 
state to enjoy all the benefits of victory, if we gain the victory? 

“ If wc fail, it can be no worse for us. But we shall not fail. 
The cause will raise up armies; the cause will create navies. 
The people, the people, if we are true to them, will c.arry us, 
and will carry themselves, gloriously, through this struggle. 
I care not how fickle other people have been found. I know 
the people of tlicse Colonies, and 1 know that resistance to 
British aggression is deep and settled in their hearts and can- 
not be eradicated. Every Colony, indeed, has expressed its 
willingness to follow, if we but take the lead. Sir, the Decla- 
ration will inspire the people with increased courage. Instead 
of a long and blootly war for the restoration of privileges, for 
redress of grievances, for chartered immunities, held under a 
British king, set before them the glorious object of entire 
independence, and it will breathe into them anew the breath of 
life. Read this Declai-ation at the head of the army; every 
sword will be drawn from its scabbard, and the solemn vow 
uttered, to maintain it, or to perish on the bed of honor. Pub- 
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lish it from the pulpit; religion will approve it, aad the love of 
religiouB liberty will cling round it, rcbulved to stand with it, or 
fall with it. Send it to the public halls ; proclaim it there ; let 
them hear it who heard the first roar of the enemy’s cannon ; let 
them see it who saw their brothers and tlieir sons fall on the 
field of Bunker Hill, and in the streets of Lexington and Con- 
cord, and the very walls will cry out in its support. 

“ Sir, 1 know the uncertainty of human affairs, but I see, I 
see clearly, through this day’s business. You and 1, indeed, 
may rue it. We may not live to the time when this Declaration 
shall be made good. We may die ; die colonists ; die slaves ; 
die, it may be, ignominiously and on the scaffold. Be it so. 

“ Be it so. If it be the pleasure of Heaven that my country 
shall require the poor offering of my life, the victim shall be 
ready, at the appointed hour of sacrifice, come when that hour 
may. But while I do live, let me have a country, or at least 
the hope of a country, and that a free country. 

“ But whatever may be our fate, be assured, be assured that 
this Declaration wUl stand. It may cost treasure, and it may cost 
blood ; but it will stand, and it will richly compensate for both. 
Through the thick gloom of the present I see the brightness of 
the future, as the sun in heaven. We shall make this a glorious, 
an immortal day. When we are in our graves, our children will 
honour it. 'rhey will celebrate it with thanksgiving, with fes- 
tivity, with bonfires, and illuminations. On its annual return 
they will shed tears, copious, gushing tears, not of subjection 
and slavery, not of agony and distress, but of exultation, of 
gratitude, and of joy. Sir, before God, I believe the hour is 
come. My judgment approves this measure, and my whole 
heart is in it. All that I have, and all that J am, and all that 
I hope, in this life, I am now ready here to stake upon it ; and 
1 leave off as I begun, that live or die, survive or perish, I am 
for the Declaration. It is my living sentiment, and by the 
blessing of God it shall be my dying sentiment. Independence, 
novo, and INDEPENDENCE FOR EVER.” 


Dasiki, WtusTBB, Workt. L 180-130 
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BIOST (1833) 

From the moment of the declaration of mdependence, if not 
for most purposes at an antecedent peiiod, the united colonies 
must be considered as being a nation de faUo^ having a general 
government over it, created, and acting by the general consent 
of the people of all the colonies 'ihe powers of that govern- 
ment were not, and indeed could not be well defined. But still 
its exclusive so%ereignty, in many cases, was firmly established, 
and its controlling power ovei the states was m most, if not in 
all national measures, universally admitted. 

Sioar, ConitUutton of the United Statee 11 89 

UVXKMOBE (1832) 

The primal American Magna Charta, by which the Founders 
of the Kepublic asseited the right of the people to form a con- 
stitution and government of then own, was proclaimed on the 
4th of July, 1776 Its language is clear and explicit. The 
authors were men of sense and of learning. They knew the 
meaning of the words they used. Was it for “ glittering gene- 
ralities ” that they pledged their lives, their fortunes, and their 
sacied honor, or did they regard the sentiments of that im- 
mortal document as solemn verities^ In those times which 
tiled men’s souls, weie they guilty of attempting to amuse the 
fancy by a rhetorical flourish, or, what is worse, to delude their 
fellow-citizens by the merest cant, or did they intend deliber- 
ately and reverently to publish to the world their Political Con- 
fession of Faith, and to endeavour to show that faith by their 
woi ks? 

Gbobgb Litbkxobs, An Historical Research 1 9 
J B OBEXN Cist*) 

Washington more than any of his fellow colonists repre- 
sented the clinging of the Virginia land-owners to the mother- 
country, and his acceptance of the command of the continental 
army proved that even the most moderate among them had no 
hope now save in aims . . The colonies of the south, the 
last to join the struggle, had, in fact, expelled their governors in 
177o These decisive steps were followed by the great act 
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with which American history beginSf the adoption on the 4th 
of July, 1776, by the delegates in Congress of a Declaration of 
Independence. 

J. B. Gbbbm, Short Hiitory of the English People. 779, 780. 

VOV BOUT (1876) 

The individual colonies, on the other hand, considered them- 
selves, up to the time of the Declaration of Independence, as 
legally dependent upon England and did not take a single step 
which could have placed them before the mother country or the 
world in the light of de facto sovereign states. They remained 
colonies until the “ representatives of the United States” “in 
the name of the good people of these colonies” solemnly 
declared “ these united colonies” to be “ free and independent 
states.” The transformation of the colonies into “ states ” was, 
therefore, not the result of the independent action of the 
individual colonies. It was accomplished through the “ repre- 
sentatives of the C uited States," that is, through the revolu- 
tionary congress, in the name of the whole people. Each 
individual colony became a state only in so far as it belonged 
to the United States, and in so far as its population constituted 
a part of the people. The thirteen colonies did not, as thirteen 
separate and mutually independent commonwealths enter into a 
compact to sever the bonds which connected them with their 
common mother country, and at the same time to proclaim the 
act in a common manifesto to the world ; but the “ one people ” 
of the united colonies dissolved that political connection with 
the English nation, and proclaimed themselves resolved, hence- 
forth, to constitute the one perfectly independent people of the 
United States. The Declaration of Independence did not 
create thirteen sovereign states, but the representatives of the 
people declared that the former English colonies, under the 
name which they had assumed of the United States of Amer- 
ica, became, from the fourth day of July, 1776, a sovereign 
state and a member of the family of nations, recognized by 
the law of nations ; and further, that the people would support 
their representatives with their blood and treasure, in their en- 
deavour to make this declaration a universally recognized fact. 
Neither congress nor the people relied in this upon any positive 
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right belonging either to the indiridual colonies or to the col- 
onies as a whole. Rather did the Declaration of Independence 
and the war destroy all existing political jural relations, and 
seek their moral justification in the right of revolntion inherent 
in every people in extreme emergencies. 

Db. H. vob H 01 .BT, Tke Constitulional llUlory of the United State!. L 5-7. 

LEGKT (1882) 

The petition of Congress to the King, which was the last 
serious effort of America for pacification, was duly taken over 
to England ; but, after a short delay. Lord Dartmouth informed 
the delegates that ‘ no answer would be given to it.’ An Act 
of Parliament was passed authorizing the confiscation of all 
American ships and cargoes, and of all vessels of otlier nations 
trading with the American ports ; and by a clause of especial 
atrocity, the commanders of the British ships of war were em- 
powered to seize the crews of all American vessels, and compel 
them, under pain of being treiited as mutineers, to serve against 
their countrymen. 

All these things contributed to sever the colonies from am- 
icable connection with England, and to make the prospect of 
reconciliation appear strange and remote. Separation, it was 
plausibly said, was the act of the British Parliament itself, 
which had thrown the thirteen colonies out of the protection 
of the Crown. But another and more practical consideration 
concurred with the foregoing in producing the Declaration of 
Independence. One of the gravest of the questions which were 
agitating the Revolutionary party was the expediency of asking 
for foreign, and especially for French assistance. France had 
hitherto been regarded in America, even more than in England, 
as a natural enemy. She was a despotic Power, aud could not 
therefore, have much real sympathy with a struggle for con- 
stitutional liberty. Her expulsion from America had been for 
generations one of the first objects of American patriots ; and 
if she again mixed in American affairs, it was natural that she 
should seek to regain the province she had so lately lost. If 
America was destined to be an independent Republic, nothing 
could be more dangerous than to have a military and aggressive 
colony belonging to the most powerful despotism in Europe 
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planted on her frontiers. . . . The questions of a French 
alliance and of a declaration of independence were thus indis- 
solubly connected. In the autumn of 1775 a motion was made 
in Congress, and stiongly suppoited by John Adams, to send 
ambassadorb to Fiance. But Cungie&s still shrank from so 
formidable a step, though it agreed, after long debates and 
hesitation, to form a seciet committee ^to correspond with 
friends in Great Britain, Iieland, and othei parts of the 
world.' 

... It belongs rather to the historian of America than to 
the histori in of England to recount in detail the various steps 
that led immediately to the Declaration of Independence. . . . 
John Adams was now the most powerful advocate, while John 
Dickenson was the chief opponent of independence. At last, 
however, it was resolved not to show any appearance of dis- 
sension to the world. . . Thomas Jefferson, of Vii^inia, 
whose literal y power had been shown in many able State 
papers, had already drawn up the Declaration of Indepen- 
dence, which, having been revised by Franklin and by John 
Adams, was now submitted to the examination of Congress, 
and was voted after some slight changes on the evening of the 
4th. It proclaimed that a new nation had arisen in the world, 
and that the political unity of the English race was for ever at 
an end. 

W E H LsoKr, England tn the Eighteenth Century III 491-499 
SLUB (1887) 

Recalling the fact that in all previous remonstrances and 
petitions, without a single exception, whether coming from a 
convention, an assembly, or a (xingress, the ministry and Par- 
liament were made to bear the burden of all complaints and 
repi caches, we note with emphasis that in the Declaration of 
Independence, for the first time, “ the present king of Great 
Britain " is charged the offender. Its scathing invectives in 
its short sentences begin with “ He.” His tools and supporters 
are all lost sight of, passed unmentioned This substitution of 
the monarch himself aschaigeable, through his own persistency, 
with the whole burden lieietofore laid at the door of his advisers 
indicates the necessity which Congress felt of seeming to se\ er 
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their plain constitutional allegiance to the monarch, and of 
ignoring all dependence on his ministers or Parliament, whose 
supremacy over the colonies they had always dented. Hence 
the tone and wording of all the previous utterances of Congress, 
deferential and even fulsome as they now seem, in sparing the 
king, for the first time, in the Declaration, are changed to give 
the necessary legal emphasis of the capital letters in He. . . . 

On the other side of the water, the Declaration, as “ throw- 
ing off the mask of hypocrisy ” by the patriots, was a very 
painful shock to many who had been most friendly and earnest 
champions of the cause of the colonists. The members of tlie 
opposition in Parliament and in high places were taunted by 
the supporters of Government for all tlieir pleading in behalf 
of rebels. And when, besides the bold avowal of iiulopendence, 
the added measures of a suspension of all commerce with Great 
Britain, and an alliance of the patriots with the liereditary 
enemy of their mother country, came to the knowledge of those 
who had been our friends, the consternation which it caused 
them was but natural. . . . What is there to be said, either by 
way of explanation or of justification, of the course ascribed to 
the patriots? It is well to admit freely that there was much 
said, if not done, that had the seeming of duplicity and insin- 
cerity, of secrecy of de.sign and of simions dealing. And after 
yielding all that can be charged of this, we may insist that, in 
reality, it was nothing beyond the seeming. Neither disguise, 
nor duplicity, nor hypocrisy, nor artful or cunning intrigue, 
in any shape or degree, was availed of by the patriots. The 
result to which they were led was from tlie first natural and 
inevitable, and it was reached by bold and honest stages, in 
thinking out and making sure of their way. The facts are all 
clearly revealed to us in their course of development. The 
maturing of opinion, till what had been repelled as a calamity 
was accepted as a necessity, is traceable through the changing 
events of a few heavily burdened years, if not even of months 
and days, to say nothing of the symptoms of it which a keen 
perception may discover during the career of four generations of 
Englishmen on this continent. Its own natural stages of growth 
were reached just at the time that it was attempted to bring it 
under check by artificial restraint of the home government 
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That goveniment compelled the colonists to ask themselves the 
two qaestions : first, if they were anything less than English- 
men ; and further, if their natural rights were any less than 
those of men. 

(rBOHaE K. Sllib, in WiirgoR, Narralive and Critical History of Anigrioa. 
VI. 247. 


FI8EE (1896) 

Ko one who is familiar with the essential features of Amer- 
ican political life can fur a moment suppose that the Declara- 
tion of Independence was brought about by any less weighty 
force than the settled conviction of the people tliat the priceless 
treasure of self-government could be preserved by no other 
means. It was but slowly that this unwelcome conviction grew 
upon the people ; and owing to local differences of circumstances 
it grew more slowly in some places than in others. Prescient 
leaders, too, like the Adamses and Franklin and Lee, made 
up their minds sooner than other people. Even those con- 
servatives who resisted to the last, even such men as Joliii 
Dickinson and Robert Morris, were fully agreed with their op- 
ponents as to the principle at issue between Great Britain and 
America, and nothing would have satisfied them short of the 
total abandonment by Great Britain of her pretensions to im- 
pose taxes and revoke charters. Upon this fundamental point 
there was very little difference of opinion in America. As to 
the related question of independence, the decision, when once 
reached, was everywhere alike the reasonable result of free and 
open discussion ; and the best possible illustration of this is the 
fact that not even in the darkest days of the war already begun 
did any state deliberately propose to reconsider its action in 
the matter. 

John Fibkb, American Revolution. I. 196. 

LODGE (1889) 

The Declaration when published was read to the army under 
Washington and received by the soldiers with content. It was 
a satisfaction to them to have the reality for which they were 
fighting put into words and officially declared. It was read 
also formally and with some ceremony in public places, in all 
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the chief toiras of the colonies, and was received by the people 
cordially and heartily, bat without excitement. There was no 
reason why it should have called forth much feeling, for it 
merely embodied public opinion already made up, and was ex- 
pected by the loyalist minority. Yet despite its general accept- 
ance, which showed its political strength, it was a great and 
memorable document. From that day to this it has been 
listened to with reverence by a people who have grown to be a 
great nation, and equally fram that day to this it has been the 
subject of severe criticism. The reverence is right, the criti- 
cism misplaced and founded on misunderstanding. 

llhit.Br Cabot Louoe, AmerCcaa Revdation. 1. 499. 
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Chapteb XV 

THE AHTICLES OF CONFEDEBATIOK 
SUGGESTIONS 

Fkom July 4th, 1776, the United States of America were governed 
by a Continental or General Congress until March 1, 1781, when the 
States adopted a constitution, called the “ Articles of Confederation 
and Perpetual Union between the States.” The “ Articles " had been 
made by the States only : Congress continued to govern or pretended 
to govern by these “ Articles ” until March 4th, 1780 : but in the 
meanwhile the constitution had no given power to execute the laws or 
to pass judgment upon the acts of the government. The document 
is supposed to have been drafted by John Dickinson of Delaware, but 
as the work of the committee was done in secret and ha« never been 
reported the point cannot be determined 
The inadequacy of this frame of government proved to be most 
unsatisfactory. Five years of construction, six years of struggling 
existence, maik the life of the Articles, but they died only to give 
birth to a greatly improved constitutional document. 

For Outlines and Material, see Appendix B. 


DOCUMENT 


Articles of Confederation (1776-1778) 

Nov. 15, 1777. — ARTICLES AGREED TO BY 
CONGRESS 


American 
History 
Leafie/ts No. 
20 (verified 
from original 
manu- 
scripts). 

Reported 
July 8th, 
1776. 

Ratified 
March Ist 
1781. 


A copy of the Confederation being made out 
and sundry amendments made in the diction with- 
out altering the sense the same was agreed to & is 
as follows ; 

Jolt 9, 1778. —ARTICLES OF CONFEDERA- 
TION. (OFFICIAL ENGROSSED TEXT) 

W .0 all to mSfjom 

these Presents shall come, we the undersigned Dele- 
gates of the States afllxed to our Names send 
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greeting. Whereas the Delegates of the United 
States of America in Congress assembled did on 
the fifteenth day of November in the Year of Our 
Lord One thousand seven Hundred and Seventy- 
seven, and in the second Year of the Independence 
of America agree to certain articles of Confedera- 
tion and perpetual Union between the States of 
Newhampshire, Massachusette-bay, Bhodeisland 
and Providence Plantations, Connecticut, New 
York, New Jersey, Pennsylvania, Delaware, Mary- 
land, Virginia, North-Carolina, South-Carolina, and 
Georgia in the Words following, viz. “ Auticles 
OF Confederation and perpetual Union between 
the States of Newhampshire, Massachusetts-bay, 

Bhodeisland and Providence Plantations, Con- 
necticut, New-York, New-Jersey, Pennsylvania, 

Delaware, Maryland, Viiginia, North-Carolina, 
South-Carolina, and Georgia.” 

Article I. The Stile of this confederacy shall 
be “The United States or America.” 

Article II. Each state retains its sovereignty. Idea of 
freedom and independence, and every Power, Juris- 
diction and right, which is not by this confederation foremost, 
expressly delegated to the United States, in Con- 
gress assembled. 

Article III. The said states hereby severally See Constitu- 
enter into a firm league of friendship with each 
other, for their common defence, the security of 
their Liberties, and their mutual and general wel- 
fare, binding themselves to assist each other, 
against all force offered to, or attacks made upon 
them, or any of them, on account of religion, sov- 
ereignty, trade, or any other pretence whatever. 

Article IV. The better to secure and perpetuate Notwjtli- 
mutual friendship and intercourse among the people "jausiffari-* 
of the different states in this union, the free in- ous states 
habitants of each of tliese states, paupers, 
bonds, and fugitives from Justice excojited, shall and Navigo- 
be entitled to all privileges and immunities of free tion Laws. 
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citizens in the several states; and the people of 
each state shall hare free ingress and regress to 
and from any other state, and shall enjoy therein 
SeeConstitu- all the privileges of trade and commerce, subject 
^ same duties, impositions and restrictions as 

^ ' the inhabitants thereof respectively, provided that 

such restriction shall not extend so far as to pre- 
vent the removal of property imported into any 
state, to any other state of which the Owner is 
an inhabitant; provided also that no imposition, 
duties or restriction shall be laid by any state, 
on the property of the united states, or either of 
them. 

Constitution, If any Person be guilty of, or charged with 
Art. Iv. 2. (2) treason, felony, or other high misdemeanour in any 
state, shall flee from Justice, and be found in any 
of the united states, he shall upon demand of the 
Governor or executive power, of the state from 
which he fled, be delivered up and removed to the 
state having jurisdiction of bis offence. 

Constitution, Full faith and credit shall be given in each of 
Art. iv. 1 these states to the records, acts and judicial pro- 
ceedings of the courts and magistrates of every 
other state. 


Since there 
was no sepa- 
rate execu- 
tive or judi- 
ciary, Con- 
gress became 
the sole re- 
pository of 
national 
power. 

See Con- 
stitution, 
Art. 1. 1-7 


Article V. For the more convenient manage- 
ment of the general interest of the united states, 
delegates shall be annually appointed in such man- 
ner as the legislature of each state shall direct, to 
meet in Congress on tlie first Monday in November, 
in every year, with a power reserved to each state, 
to recal its delegates, or any of them, at any time 
within the year, and to send others in their stead, 
for the remainder of the Year. 


No state shall be represented in Congress by 
Arti*2****°” more than seven Members; 

(1, 2, 3) no person shall be capable of being a delegate 

for more than three years in any term of six years ; 
nor shall any person, being a delegate, be capable 
of bolding any office under the united states, for 
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which he, or another for his benefit, receives any 
salary, fees or emolument of any kind. 

Each state shall maintain its own delegates in a 
meeting of the states, and while they act as mem- 
bers of the committee of the states 

Ik determining questions in the united states, in 
CongT'ess assembled, each state shall have one vote. 

Feeedom of speech and debate in congress shall Constitution, 
not be impeached or questioneti in any Court, 
place out of Congress, and the members of Con- 
gress shall be protected in their persons from ar- 
rests and imprisonments, during the time of their 
going to and from, and attendance on congress, 
except for treason, felony, or breach of the peace. 

Article VI. No state without the Consent of Constitution, 
the united states in congress assembled, shall send 
any embassy to, or receive any embassy from, or 
enter into any conference, agreement, alliance or 
treaty with any King, prince, or state; nor shall 
any person holding any office of profit or trust 
under the united states, or any of them, accept of 
any present, emolument, office or title of any kind 
whatever from any king, prince, or foreign state ; 
nor sliall the united states in congress assembled, 
or any of them, grant any title of nobility. 

No two or more states shall enter into any treaty, Notwlth- 
confederation or alliance whatever between 
without the consent of the united states in congress compart was 
assembled, specifying accurately the purpose for maJe be- 
which the same is to be entered into and how long 
it shall continue. Virginia. 

No state shall lay any imposts or duties, which This crippled 
may interfere with any stipnlations in treaties, en- the treaty- 
tered into by the united states in congress assem- power* 
bled, with any king, prince, or state, in pursuance 
of any treaties already proposed by congress, to 
the courts of France and Spain. 

No vessels of war shall be kept np in time of 
peace by any state, except such number only, as 
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Constitution, shall be deemed necessary by the united states in 
^ congress assembled, for the defence of such state, 
or its trade ; nor shall any body of forces be kept 
up by any state, in time of peace, except such 
number only, as in the judgment of the united 
states, in congress assembled, shall be deemed 
requisite to garrison the forts necessary for the 
defence of such state; but every state shall always 
keep up a well regulated and disciplined militia, 
sufficiently armed and accoutred, and shall provide 
and constantly have ready for use, in public stores, 
a due number of field pieces and tents, and a proper 
quantity of arms, ammunition and camp equipage. 

No state shall engage in any war without the 
consent of the united states in congress assembled, 
Notwlth- unless such state be actually invaded by enemies, 
danse'ce^or- received certain advice of a resolution 

gla made war being formed by some nation of Indians to invade 
^t*h state, and the danger is so imminent as not 

Indians. to admit of a delay, till the united states in con- 
gress assembled can be consulted: nor shall any 
state grant commissions to any ships or vessels of 
war, nor letters of marque or reprisal, except it be 
after a declaration of war by the united states in 
congress assembled, and then only against the 
kingdom or state and the subjects thereof, t^ainst 
which war has been so declared, and under such reg- 
ulations as shall be established by the united states 
in congress assembled, unless such state be infested 
by pirates, in which case vessels of war may be 
fitted out for that occasion, and kept so long as 
the danger shall continue, or until the united states 
in congress assembled shall determine otherwise. 

Article VII. When land-forces are raised by 
any state for the oommn.i defence, all officers of 
or under the rank of colonel, shall be appointed 
by the legislature of each state respectively by 
whom such forces shall be raised, or in such man- 
ner as such state shall direct, and all vacancies 
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shall be filled up by the state which first made the 
appointment 

Articlb VlIJ. All charges of war, and all other 
expences that shall be incurred for the common 
defence or general welfare, and allowed by the 
united states in congress assembled, shall be de- 
frayed out of a common treasury, which shall be 
supplied by the several states, in proportion to the 
value of all land within each state, granted to or 
surveyed for any Person, as such land and the 
buildings and improvements thereon shall be esti- 
mated according to such mode as the united states 
in congress assembled, shall, from time to time, 
direct and appoint. The taxes for paying that 
proportion shall be laid and levied by the authority 
and direction of the legislatures of the several states 
within the time agreed upon by the united states in 
congress assembled. 

Article IX. The united states in congress as- 
sembled, shall have the sole and exclusive right and 
power of determining on peace and war, except in 
the cases mentioned in the sixth article — of sending 
and receiving ambassadors — entering into treaties 
and alliances, provided that no treaty of commerce 
shall be made whereby the legislative power of the 
respective states shall be restrained from imposing 
such imposts and duties on foreigners, as their own 
people are subjected to, or from prohibiting the 
exportation or importation of any species of goods 
or commodities whatsoever — of establishing rules 
for deciding in all cases, what captures on land or 
water shall be legal, and in what manner prizes 
taken by land or naval forces in the service of the 
united states shall be divided or appropriated — of 
granting letters of marque and reprisal in times of 
peace — appointing courts for the trial of piracies 
and felonies committed on the high seas and estab- 
lishing courts for receiving and determining finally 
appeals in all cases of captures, provided that no 

14 
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Constitution 
Art. ill. 


member of congress shnil be appointed a judge of 
any of the said courts. 

The united states in congress assembled shall 
also be the last resort on appeal in all disputes and 
differences now subsisting or that hereafter may 
arise between two or more states concerning bound- 
ary, jurisdiction or any other cause whatever ; which 


This was a 
clumsy 

wM u^Tiit authority shall always be exercised in the manner 
once. following. WnENEVER the legislative or executive 

authority or lawful agent of any state in controversy 
with another shall present a petition to congress, 
stating the matter in question and praying for a 
hearing, notice thereof shall be given by order of 
congress to the legislative or executive authority of 
the other state in controversy, and a day assigned 
for the appearance of the parties by their lawful 
agents, who shall then be directed to appoint by 
joint consent, commissioners or judges to constitute 
a court for hearing and determining the matter in 
question : but if they cannot agree, congress shall 
name three persons out of each of the united states, 
and from the list of such persons each party shall 
alternately strike out one, the petitioners beginning, 
until the uninber shall be reduced to thirteen ; and 
from that number not less than seven, nor more 
than nine names as congress shall direct, shall in 
the presence of congress be drawn out by lot, and 
the persous whose names shall be so drawn or any 
five of them, shall be commissioners or judges, to 
hear and finally determine the controversy, so always 
as a major part of the judges who shall hear the 
cause shall agree in the determination : and if either 
party shall neglect to attend at the day appointed, 
without shewing reasons, which congress shall judge 
sufficient, or being present shall refuse to strike, the 
congress shall proceed to nominate three persons out 
of each state, and the secretary of congress shall 
strike in behalf of such party absent or refusing ; 
and the judgment and sentence of the court to be 
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appointed, in the manner before prescribed, shall 
be final and conclusive ; and if any of the parties 
shall refuse to submit to the authority of such court, 
or to appear or defend their claim or cause, the 
court shall nevertheless proceed to pronounce sen- 
tence, or judgment, which shall in like manner be 
final and ^^ciBive, the judgment or sentence and 
other proceedings being in either case transmitted 
to congress, and lodged among the acts of congress 
for the security of the parties concerned : provided 
that every commissioner, before he sits in judgment, 
shall take an oath to be administered by one of the 
judges of the supreme or superior court of the state, 
where tlie cause shall be tried, “well and truly to 
hear and determine the matter in question, accoid- 
ing to the best of his judgment, without favour, 
affection or hope of reward : ” provided also that no 
state shall be deprived of territory for the benefit 
of the united states. 

All controversies concerning the private right of Wyoming 
soil claimed under different grants of two or more 
states, whose jurisdictions as they may respect such 
lands, and the states which passed siich grants are 
adjusted, the said grants or either of them being at 
the same time claimed to have originated antecedent 
to snch settlement of jurisdiction, shall on the peti- 
tion of either party to the congress of the united 
states, be finally determined as near asmayhe in the 
same manner as is before prescrilied for deciding 
disputes respecting territorial jurisdiction between 
different states. 

The united states in congress assembled shall Paper money 
also have the sole and exclusive right and power of 
regulating the alloy and value of coin struck by Acts, Shays’s 
their own authority, or by that of the respective Bebrilion. 
states — fixing the standard of weights and meas- 
ures throughout the United States — regulating the 
trade and manageing all affairs with the Indians, not 
members of any of the states, provided that the 
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legislative right of any state within its own limits 
be not Infringed or violated — establishing and 
regulating post-offices from one state to another, 
throughout all the united states, and exacting such 
postage on the papers passing thro’ the same as 
may be requisite to defray the expeiices of the said 
office — appointing all officers of the land forces, in 
the service of the united states, excepting regimen- 
tal officers — appointing all the officers of the naval 
forces, and commissioning ail officers whatever in 
the service of the united states — making roles for 
the government and regulation of the said land and 
naval forces, and directing their operations. 

This Com- Tnx united states in congress assembled shall 
States wis'if authority to apitoiut a committee, to sit in the 
fidlure. recess of congress, to be denominated “ A Committee 

of the States,” and to consist of one delegate from 
each state; and to appoint such other committees 
and civil officers as may be necessary for manage- 
ing the general affairs of the united states under 
their direction — to appoint one of their number to 
preside, provided that no person be allowed to serve 
in the office of president more than one year in any 
term of three years; to ascertain the necessary 
sums of Money to be raised for the service of the 
united states, and to appropriate and apply the 
same for defraying the public expences — to borrow 
money, or emit bilte on the credit of the united 
states, transmitting every half year to the respec- 
tive states an account of the sums of money so bor- 
rowed or emitted, — to build and equip a navy — 
to agree upon the number of land forces, and to 
make requisitions from each state for its quota, in 
proportion to the number of white inhabitants in 
such state ; which requisition shall be binding, and 
thereupon the legislature of each state shall appoint 
the regimental officers, raise the men and cloath, 
arm and equip them in a soldier like manner, at the 
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expence of the united states ; and the officers and 
men so cloatlicd, armed and equipped shall march 
to the place appointed, and within the time agieed 
on by the united states in congress assembled : But 
if the united states in cungtess assembled shall, on 
consideration of cucumstances judge pioper that 
any state should not raise men, or should raise a 
smaller number than its quota, and that any other 
state should raise a greater uumbci of men than the 
quota thereof, such extra nuiubei shall be raised, 
officered, cloathcd, aimed and equipped in the same 
manner as the quota of such state, unless the legis. 
lature of such state shall judge that such extra 
number cannot be safely spaied out of tlic same, 
in which case they shall raise officer, cloath, arm 
and equip as many of such extra number as they 
judge can be safely spaied. And the officeis and 
men so cloathed, armed and equipped, shall march 
to the place appointed, and within the time agreed 
on by the united states in congress assembled. 

The united states in cougiess assembled shall 
never engage in a wai, noi giant letters of marque 
and reprisal in time of peace, noi enter into any 
treaties or alliances, nor coin money, nor regulate 
the laliie tlicicof, uor asceitain the sums and e\ 
pences necessary for the defence and welfare ot the 
united states, or any of them, nor emit bills, nor 
borrow money on the credit of the unitoi^ st ites, 
nor appropriate moiicy, nor agree upon the number 
of vessels of war, to be built or purchased, or the 
number of land or sea forces to be raised, nor 
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appoint a commander-in chief of the army oi navy, 
unless nine states assent to the same ■ noi shall a 
question on any other point, except for adiourning 
from day to day be determined, unless by the 
votes of a majority of the united states in congress 
assembled 

The congress of the united states shall have 
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power to adjoam to any time within the year, 
and to any place within the united states, so that 
no period of adjoarnment be for a longer duration 
than the space of six months, and shall publish the 
Journal of their proceedings monthly, except such 
parts thereof relating to treaties, alliances or mili- 
tary operations, as in their judgment require se- 
crecy; and the yeas and nays of the delegates of 
each state on any question shall be entered on the 
Journal, when it is desired by any delegate; and 
the delegates of a state, or any of them, at his or 
their request shall be furnished with a transcript of 
the said Journal, except such parts as are above 
excepted, to lay before the legislatures of the 
several states. 

Article X. The committee of the states, or 
any nine of them, shall be authorized to execute, in 
the recess of congress, such of the powers of con- 
gress as the united states in congress assembled, by 
the consent of nine states, shall from time to time 
think expedient to vest them with; provided that 
no power be delegated to the said committee, for 
the exercise of which, by the articles of confedera- 
tion, the voice of nine states in the congress of the 
united states assembled is requisite. 

Article XL Canada acceding to this confeder- 
ation, and joining in the measures of the united 
states, shall be admitted into, and entitled to all 
the advantages of this union ; but no other colony 
shall be admitted into the same, unless such ad- 
mission be agreed to by nine states. 

A« the Unit- Article XII. All bills of credit emitted, monies 
ba/no^de- debts contracted by, or under the 

pendent tax- authority of congress, before the assembling of the 
tbfs^lamw’ states, in pursuance of the present confedera- 

wasofvery ^ deemed and considered as a charge 
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agaiuBt the united states, for payment and satiefac- little ac- 
tion whereof the said united states, and the public 
faith are hereby solemnly pledged 

Abticle XIII. KvKiir state shall abide by the This clause 
determinations of the united states in congress ^antly” 
asaembied, on all questions which by this confedera- broken 
tion are submitted to them. And the Articles of ^e^^ness^in 
this confederation shall be inviolably observed by the central 
every state, and the union shall be perpetual ; nor government, 
shall any alteration at any time hereafter be made 
in any of them ; unless such alteration be agreed to 
in a congress of the united states, and be afterwards 
confirmed by the legislatures of every state. 

3nl] Il!Si)ems it hath pleased the Great Goveb- 
NOB of the World to incline the hearts of the legis- 
latures we respectively represent in congress, to 
approve of, and to authorize us to ratify the said 
articles of confederation and perpetual union, {tncin 
ue that we the undersigned delegates, by virtue of 
the power and authority to us given for that pur- 
pose, do by these presents, in the name and in 
behalf of our respective constituents, fully and 
entirely ratify and confirm each and every of the 
said articles of confederation and perpetual union, 
and all and singular the matters and things therein 
contained : And we do further solemnly plight and 
engage the faith of our respective constituents, that 
they shall abide by the determinations of the united 
states in congress assembled, on all questions, 
which by the said confederation are submitted to 
them. And that the articles thereof shall be in- 
violably observed by the states we respectively 
represent, and that the union shall be perpetual. 

In witness whereof we have hereunto set our hands 
in Congress. Done at Philadelphia in the state of 
Pennsylvania the ninth Day of July in the Year of 
our Lord one Thousand seven Hundred and Seventy 
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eight, and in the third year of the independence of 
America. 
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CONTEMPORARY EXPOSITION 

PKLATIAH WEBSTER (17W) 

The articles of our federal union were drawn up by Con- 
gress, and adopted by the states, amidst the confusions of a 
most bloody, cruel, and unnataral war, when the attention of 
Congress who drew, and the states who adopted them, was 
frequently drawn off by continual alarms, burning of towns, 
slaughter, and bloodshed. No marvel then that every inoon- 
viency attending them when reduced into practice, could not be 
foreseen, either by those who drew, or those who adopted 
them; at which period, it would not have been well accepted, 
had any one discovered, and had ^cnturcd to call into ques- 
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tion, the propriety of any one of the thirteen articles of our 
confederation. 

It may therefore be advisable, now that we are released of 
the distressing scenes of war, deliberately to examine, revise, 
correct and amend them, in every instance, in which when 
reduced into practice, they may be found — inconsistent with 
each other — not capable of being carried into execution — or 
inconsistent with the general sense and understanding of those 
who adopted them. . . . 

The true end and design of our confederation I take to be lliis, 
viz. To unite the strength of the separate states under Con- 
gress as their ffeneral Head, and to delegate to them the 
direction of the operations of our military and naval forces 
against the power of Great Britain. ... And this I take it 
was the general sense and umlerstanding of the t.tates who 
adopted the articles of our federal union, and the whole tenor 
of the articles themselves support this opinion. . . . Congress 
are to determine the number of troops necessary for the ser- 
vice of the states. . . . What 8er\'ice ? Tlie service of the war 
and general defence . . . and for that end they were to make 
requisition to each state for their <iuota. “ and to ascertain the 
necessary sums of money to be raised for the service” of the 
war, and to appropriate and apply tJie same ; that Jiiattcr not 
being compatible to any p.srliciilar state, by constitution is 
vested in congress, whose right it proper ly is, and is expressly 
delegated to them. . . . 

The form of government planneil by Congress, and adopted 
by the states, is the only form we could adopt under onr 
ciTCumstances : And the honor and dign.ty of Congress, as a 
private citizen, I am detarmined to support, as much as the 
sovereignty, freedom, and independence of the states, and 
every power, jurisdiction and right, which they have not o- 
pressly delegated to Congress. But as every deviation from 
the articles of our federal union makes a dangerous precedent 
in future, tlie defects in tlw* articles of coiifeileratiou can be 
known only hy practice : And it is time enoiigli to make 
alterations in our system of goveriunent, when the defects are 
made evident. 

PiiLATiAU Wi issTfcK. /ifiiifiili On a PcimjMt 11, 24, 39 
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WABHIKOTON (1786-1787) 

To Henry Lee, in Congress. 

Mt Vernon, 31 October, 1786. 

Mt Dear Sir, . . . Influence is no government. Let us have 
one by which our lives, liberties, and properties will be secured, 
or let us know the worst at once. Under these impressions, 
my humble opinion is, that there is a call for decision. . . . 
Let the reins of government then be braced and held with a 
steady band, and every violation of the constitution be repre- 
hend^. If defective, let it be amended, but not suffered to be 
trampled upon whilst it has an existence. . . . 

To John Gay. 10 March 1787. 

Dear Sib, . . . How far the revision of the federal system, 
and giving more adequate powers to congress may be productive 
of an efficient government, I will not under my present view 
of the nature, presume to decide. . . . Among men of reflec- 
tion, few will be found I believe, who are not beginning to 
think that our system is more perfect in theory than in prac- 
tice ; and that notwithstanding the boasted virtue of America 
it is more probable we shall exhibit the best niclanclioly proof, 
that mankind are competent to their own govcnimeut without 
the means of coercion in the sovereign. . . . 

To James Madison, in Congress. 

31 March, 1787. 

Mr Dear Sir, . . . That a thorough reform of the present 
system is indispensable, none, who have capacities to judge, 
will deny ; and with hand [and heart] I hope the business will 
be essayed in a full convention. After wliich, if more powers 
and more decision is not found in the existing form, if it still 
wants energy and that secrecy and despatch . . . which is char- 
acteristic of good government, and if it shall he found, . . . 
that Congress will, upon all proper occasions, exert the powers 
which are given, with a firm and steady hand, instead of fritter- 
ing them back to the States, where the members, in place of 
viewing themselves in their national character, are too apt to 
be looking, — I say, after this essay is made, if the system 
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proves inefficient, conviction of the necessity of a change will 
be disseminated among all classes of the people. Then, and 
not till then, in my opinion, can it be attempted without 
involving all the evils of civil discord. . . . 

Gboboe Wasrihqton, Work). II. 76-133. 

HAMinTOH (1780) 

But the Confederation itself is defective, and requires to be 
altered. It is neither fit for war nor peace. The idea of an 
uncontrollable sovereignty in each State over its inteimal police 
will defeat the other powers given to Congress, and make our 
union feeble and precarious. There are instances wdtbout num- 
ber where acts, necessary for the general good, and which rise 
out of the powers given to Congress, must interfere with the 
internal police of the States ; and there are as many instances 
in which the pai-ticniar States by arrangements of internal 
police, can effectually, though indirectly, counteract the ar- 
rangements of Congress. You have already had examples of 
this, for which I refer you to your own memory. 

The Confederation gives the States, individually, too muoh 
influence in the affairs of the army. They should have nothing 
to do with it. The entire formation and disposal of our mili- 
tary forces ought to belong to Congress. It is an essential 
cement of the uniou ; and it ought to be the policy of Congress 
to destroy all ideas of State attachments in the army, and make 
it look up wholly to them. For this purpose all appointments, 
promotions, and provisions, whatsoever, ought to be made by 
them. It may be apprehended that this may be dangerous to 
liberty. But nothing appears more evident to me than that we 
run much greater risk of having a weak and disunited federal 
government, than one which will be able to usurp upon the 
rights of the people. 

Alexandeb Hamilton, Wm ' ls . I. 205. 
jaFVEBSON (18Z1> 

Our first essay, in America, to establish a federative govern- 
ment had fallen, on trial, very short of its object. During the 
war of Independence, while the pressure of an external enemy 
hooped us together, and their enterprises kept us necessarily 
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on tbe alert, the spirit of the people, excited bj danger, was a 
supplement to tbe Confederation, and urged them to zealous 
exertions, whetlicr claimed bj that instrument or not; but, 
when peace and safety were restored, and every man became 
engaged in useful aud profitable occupation, less atteutiou was 
paid to the calls of Congress. The fundamental defect of the 
Confedcratiou was, that Congress was not authorized to act 
immediately on the people, and by its own oflicers. Their 
power was only rcqui'sitory, and these requisitions were ad- 
dressed to the several Legislatures, to be by them c.arried into 
execution, without other coercion than the moral principle of 
duty. This allowed, in fact, a negative to every Legislature, 
on every measure proposed by Congress; a negative so fre- 
quently exercised in practice, as to benumb the action of the 
Federal government, and to render it inefficient in its general 
objects, and more especially in pecuniary and foreign concerns. 
The want, too, of a separation of the Legislative, Executive, 
and Judiciary functions, worked disadvautageously in practice. 
Yet this state of things afforded a happy augury of the future 
march of our Confederacy, when it was seen that the good sense 
and good dispositions of the people, as soon as they perceived 
the incompetence of their first compact, instead of leaving its 
correction to insurrection and civil war, agreed, with one voice, 
to elect deputies to a general Convention, who should peace- 
ably meet and agree on such a Constitution as “would ensure 
peace, justice, liberty, the common defence and general welfare.” 

Thouas JsFFXaaos, Works. 1. 78. 


CRITICAL COMMENT 

8TOBT (1833) 

The last defect which seems worthy of enumeration, is, that 
the confederation never had a r,atification of the People. Upon 
this objection, it will be sulficient to quote a single passage 
from the Federalist, as it affords a very striking commen- 
tary upon some extraordinary doctrines recently promulgated. 
“ Besting on no better foundation than the consent of the state 
legislatures, it [the confederationj has been exposed to frequent 
and intricate questions concerning the validity of its powers ; 
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and has, in some instances, given birth to the cnotmous doctnne 
of a right of legislative repeal. Owing its ratification to a law 
of a state, it has been contended, that the same authority might 
repeal the law, by which it was ratified. However gross a 
heresy it may be to maintam, that a party to a compact has a 
right to revoke that compact, the doctrine itself has had re- 
spectable advocates. The possibility of a question of this 
natube piioies the necessity of laying the foundations of our 
national government deepei, than in the mere sanction of dele- 
gated authority. The fabric of Amciican empiie ought to rest 
on the solid basis of the consent of the people The streams of 
national power ought to flow immediately fiom that pure, 
original fountain of all legitimate authority.” 

Joseph Siobt, Commentaries on the Constitution of the United States 103. 

J A JAUESOir (1866) 

The Constitution of the Confederation, therefore, when rati- 
fied in the manner explained, was an entirclv legitimate one; 
that is, it was pioposed to the constituent bodies to be governed 
by it, and by the latter latified and confirmed by an express 
vote ; but it was legitimate only foi what it piii]ioUodto be — a 
league between States, and not a iiitional Constitution, in the 
proper sense of the word. Tested by the piiniiples that 
should preside o\ or the form ition of a Couftilutimi, it \s as, in its 
inception, not legitimate, foi it wanted the sanction of the 
people, who, as distinct fiom their governments, aie alone the 
coiistituciits, or h.ive powei to latify the Constitution . . . 
Such was the fii&t essay of our fitlieis in fiaming a. govern- 
ment for United America. The system lesulting from it, the 
joint product of inexperience and btate icalousy, came soon to 
merit the general contempt fiom its weakness 

There is scarcely a function of a good government in which 
it would not have proved itself altogether granting. 

JoHV A. Jahbbon, Treatise on ConstitutioruU Convention'. 147-148 


MDUrORD (ISIO) 

The Declaration of Independence was the act of the whole 
people; it calls the Ameiicans one people, and its salutation is 
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to them as fellow citizens. There is in it the assumption of no 
separate rights, and the record of no separate wrongs. The 
Declaration in its conception transcends the spii'it of any of 
these separate communities, and was beyond their separate 
grasp. It was by the whole people that the war was carried 
on, and victory was won, and peace was established for the 
people. There was in these events beyond argument the evi- 
dence of the divine guidance of the people. 

. . . The subsequent circumstance of the deepest significance 
is that the people sought to realize its purpose under tlie articles 
of a confederation. It was tlie assumption of a confederate 
principle, although in tlie nature of things it induced ine\ itable 
contradictions ; thus, while the separate States arc represented 
as sovereign, they are not so in reality, but the attributes of 
political sovereignty are withdrawn from them ; then also the 
articles are called the Articles of Confederation, but they are 
also described as articles of perjietual union; tlie acts which 
were then performed under the articles were incongruous w ith 
a confederate conception, and thus the Congress of the people 
proceeded to enact laws as if invested with positive powers, 
and thus the great seal of the United States with its legend of 
unity was adopted; and treaties were confirmed by the Con- 
gress, in which the nation was bound by obligations to other 
nations, and the whole people was held by them ; under these 
articles also, — so far was the condition removed from an act- 
ual sovereignty in the separate communities, — in the highest 
issues, and those which involved the very being of the people, 
the ultimate determination was with nine of the thirteen com- 
munities, and this formal political action was imperative over 
the whole. But the fact of the most enduring import is that 
these articles of confederation had no continuance ; but after 
a very brief period of confusion and disaster they fell away, 
partly through their inherent weakness, and partly because they 
did not correspond to the real constitution, and could not em- 
body the real spirit and purpose of the people. 

Eusha Mclpoko, The Nation^ 331-333. 
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TOir HOLBT aSTS) 

On the fourth of July, the Declaration of Independence was 
adopted, the import of which, as has been already remarked, 
was in accordance with the resolution of the 10th of June. 
Eight days later, on the 12th of July, the last-named committee 
submitted to congress the draft of the articles of confederation. 
On the 15th of November, 1777, the articles, after they had 
undergone several amendments, were accepted by congress, 
and it was resolved to recommend them to the legislatures of 
the states for adoption. 

. . . The articles of confederation start out with the as- 
sumption that from the date of the Declaration of Independence 
each state became de facto and de jure an independent state, 
competent henceforth to form a confederacy with the other 
states whenever it saw lit, and to the extent that it saw fit. 
How this assumption was to be reconciled with the fact that the 
congress had been in existence for years, and had actually ex- 
ercised sovereign power from the first, while the individual 
states bad assumed no sovereign attitude, theoretically or prac- 
tically, toward England or other foreign countries, does not 
appear. 

. . . The changes effected by the articles of confederation 
were rather of a negative than of a positive nature. They did 
not give the state which was just coming into being a definite 
form, but they began the work of its dissolution. The essen- 
tial prerogatives which necessarily belong to a political com- 
munity in its relations witli other powers, they confided by law 
to confederate authorities, from whom, in practice, they with- 
held all power. On the other hand, they confided all actual 
power to the component parts of the whole, but did not and 
could not for themselves, still less for the whole, give them the 
right to assume the responsibilities or enforce the rights which 
regulate the relations of sovereign states 

The practical result of this was that the United States tended 
more and more to split up into thirteen independent republics, 
and in the same measure, they virtually ceased to be a member 
of the family of nations bound together by the jus gentium. 
The European powers rightly saw in tlic Union only a sliadow 
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without Bubstance, and besides they had no occasion and no 
desire to hare any relations with the individual states as sove- 
reign bodies. 

Dr. H. VoH RolbTj Conttitutianal History of the Untied States. I. 20-24. 

BART (18D1) 

The Continental Congress took upon itself the management 
of the military, financial, and foreign affairs of the thirteen 
colonies which united in the movement. A year later it took 
the logical step of pioclaiming to the world the fact which had 
for months been existent — the independence of the colonies 
from Great Britain In all these acts the colonies and the 
people acquiesced. An informal but effective coufederatiou 
was thus formed. 

During the five years following acquiescence was not always 
obtained, and the Congress went through the humiliations of a 
body unknown to constitutional law, and inadequately supplied 
with strength. But practically it was a true, though tempo- 
rary government: it made treaties, issued legal tender notes, 
borrowed money, commissioned generals, directed campaigns. 
The practical and the legal inception of the Union is to be 
found in tJie acceptance by the people of the vorkof a body 
without a legal warrant, but nevertheless actually the goi crii- 
ment of all the lliirteen States. 

. . . The govonmicut thus establislied i\as a Slaatenbund 
to us it seems weak; when founded it was bound by the 
strongest federal ties then known. The Congiess was a weak 
organ with all the functions of government ; but it was in 
every way superior to the Swiss Diet, and, eveept in financial 
powers, to the States General of the Nelhei lands The powers 
of government were few and feebly sustained ; but they were 
larger than those of the Holy Roman Empire. The nation 
found a Congress in existence, and as a Congress it was con- 
tinued. The powers committed to it were, in the main, such as 
had previously been exerciseii by the Continental Congress, and 
such as the colonies had been accustomed to see carried on for 
them by the British Home Government. Even in its defects, 
the Confederation closely resembled its predecessor, the Con- 
tinental Congress ; it was a clumsy contrivance, so far as ex- 
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ecutive and judicial mattera were concerned; and it had no 
direct relations with individuals. 

AI.BKBT Bubhnell Hjlbt, Federal Government, 54-56, 


HENBT tOSJia FOan (ISSS) 

The period of the Confederation was one in which the func- 
tions of general government were in abeyance. . . . People 
cared nothing about the principles on which the government of 
the Confederation was based, because they cared nothing for 
that government. The Congress of the Confederation, al- 
though it remained in existence fourteen years, never took root 
in the affection or respect of the people. Its sittings were pri- 
vate, and its proceedings made no appeal to public opinion. 

Henry Jones JTord, Rise and Growth of American Polities. 36, 37, 


BTEVBNB (1894) 

On the very day that saw the Declaration put forth, steps 
were taken wliich led to the adoption, in the following year, of 
“ Articles of Confederation and Perpetual Union,” binding all 
the States in a “ firm league of friendship with each other.” 
This earliest attempt at the construction of a national gov- 
ernment established what, as the sequel proved, was neither 
national nor a government. . . . Not to trace its disastrous 
history in detail, enough to say, that its incompetency for all 
puriioses for whicli it was established, brought about, after ten 
years of failure, its utter breakdown. 

C. E. Stevens, .Sources of the Constitution of the United States. 40. 

FIBEX (1894) 

John Dickinson is supposed to have been the principal author 
of the articles of confederation : but as the work of the com- 
mittee was done in secret and has never beeu reported, the 
point cannot be determined. . . . According to the language 
of the articles, the states entered into a firm league of friend- 
ship with each other; and in order to secure and perpetuate 
such friendship, the freemen of each state were entitled to all 
the privileges and immunities of freemen in all the other states. 
Mutual extradition of criminals waa established, and iu each 
state full faith and credit was to be given to the records, acts, 

15 
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and judicial proceedings of every other state. This universal 
intercitizenship was what gave reality to the nascent and feeble 
union. In all common business relations of life, the man of 
New Hampshire could deal with the man of Georgia on an 
equal footing before the law. But this was almost the only 
effectively cohesive provision in the whole instrument. 

John Fiske, Critical Period of ATaeriean Hittory. 94. 

nSHEB (1897) 

It was unquestionably a very weak government, — a mere 
league with so few of the attributes of federalism, and those 
few so restricted, that it was not a federal or a national gov- 
ernment in any true sense of the word. The fashion has pre- 
vailed for a long time of attacking it in very severe terms, and 
even of questioning the patriotism of the men who framed it. 
But we must remember that it was simply a link in a long chain 
of evolution which had been progressing for over a hundred 
years, and continued, as we shall see, in the same steady 
course. It was a great advance on all the plans that hod pre- 
ceded it, and, for purposes of development that was all that 
was required. 

The criticisms on its lack of federal power began almost as 
soon as it appeared. When signed by the members of Con- 
gress and sent to the States for ratification in 1778, most of 
those States had finished their new constitutions, on which they 
had been engaged for several years. Coustitution-making 
was the order of the day ; everybody was prepared for discus- 
sion, and no previous plan of union received such serious and 
trained consideration. 

Though the prevailing sentiment seems to have been that not 
enough power was given, there were many who saw in the 
Articles of Confederation a menace to the sovereignty of the 
States. But even this state rights party, while they wished 
greater safeguards for local liberty, wanted at the same time 
more power and efficiency in the general government. 

SxDNBY George Fisher, The Evolution of the Constitution of the United 
States. 249, 2S0. 
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Chapter XVI 

THE KOETHWEST OBEINANCE (1787) 
SUGGESTIONS 

Tun Ordinance of 1787 contained the esst'nce of all later constitu- 
tional government for national domain, it was by far the most 
important piece of general legislation of the epoch preceding the 
Constitiitioiial Convention. 

The document was the conception of l)r. Manasseh Cutler of Massar 
chusetts; it was reported to Congress by Nathan Dane, as chairman 
of a committee to whom the auhject had been rofeiTed, and it was 
passed with almost no alteration. The question of the competence 
of Congress to pass this frame of government has given occasion to 
much argument ; but it is of little nioruent, as the first Congress 
under the Constitution re-enacted it. 

The picturesque side of history comes out in the study of this docu- 
ment. With the exception of the Puritan emigration, perhaps no one 
episode in the growth of America sets forth more distinctly the con- 
ditions, hopes and aspirations of the people than this movement on 
the part of a body of New Englanders, to open up the Northwest 
Territory. The fact that the territory itself w as ceded to the mother- 
government by the different child-states gave a personal interest to 
the frame of laws whereby this territory was to be governed In the 
perusal of this document it is well to trace the special quality of civil 
rights. Habeas Corpus, trial by jury, bail, fines and punishments, treat- 
ment of Indians, education, freedom of religion, and emancipation of 
the negro. These enlightened provisions of this Ordinance should be 
examined carefully as in a measure foreshadowing the doctrines of the 
last three amendments of the Constitution. 

The Northwest Ordinance is in reality a colonial charter, and the 
foundation of the government of our later colonics — usually called 
territories Hence this document has an important relation to the 
problems of colonial government which of late press upon the United 
States. 

For Outlines and Material, see Appendix E. 
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DOCUMENT 
The Ordinance of 1787 

JourmUof As OBDINANCE fob the GOVEENMENT of 
TERRITORY of the UNITED STATES, 
Noeth-West op the river OHIO 

BE IT ORDAINED by the United States in Con- 
gress assembled, That the said territory, for the 
purposes of temporary government, be one district ; 
subject, however, to be divided into two districts, 
as future circumstances may in the opinion of Con- 
gress, make it expedient. 

Be it ordained by the authority aforesaid. That 
the estates, both of resident and non-resident pro- 
prietors in the said territory, dying intestate, shall 
descend to, and be distributed among their children, 
and the descendants of a deceased child in equal 
parts; the descendants of a deceased child or 
grandchild, to take the share of their deceased par- 
ent in equal parts among them : And where there 
shall be no children or descendants, then in equal 
parts to the next of kin, in equal degree ; and 
among collaterals, the children of a deceased brother 
or sister of the intestate, shall have in equal parts 
among them, their deceased parents' share; and 
there shall in no case be a distinction between kin- 
dred of the whole and half blood; saving in all 
cases to the widow of the intestate, her thinl part 
of the real estate for life, and one third part of the 
personal estate; and this law relative to descents 
and dower, shall remain in full force until altered 
by the legislature of the district. — And until the 
governor and judges shall adopt laws as herein 
after mentioned, estates in the said tciTitory may 
be devised or bequeathed by wills in writing, signed 
and sealed by him or her, in whom the est.ate m.av 
be (being of full age) and attested by three wit 
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nesBos ; — snd real estates may be conveyed by 
lease and release, or bargain and sale, signed, 
sealed, and delivered by the person being of full 
age, in whom the estate may be, and attested by 
two witnesses, provided such wills be duly proved, 
and such conveyances be acknowledged, or the ex- 
ecution thei'eof duly proved, and be recorded within 
one year after proper magistrates, courts, and reg- 
isters shall be appointed for that purpose ; and per- 
sonal property may be transferred by delivery; 
saving, however, to the French and Canadian in- 
habitants, and other settlers of the Kaskaskies, 
Saint Vincent’s, and the neighbouring villages, who 
have heretofore professed themselves citizens of 
Virginia, their laws and customs now in force 
among them, relative to the descent and convey- 
ance of property. 

He it ordained by the authority aforesaid, That 
tliere shall be appointed from time to time, by Con- 
gress. a governor, whose commission shall continue 
in force for the term of three years, unless si^oner 
revoked by Congress, lie shall reside in the district, 
and have a freehold estate therein, in one thousand 
acres of land, while in the exercise of his otiice. 

There shall be appointed from time to time, by 
Congress, a secretary, whose commission shall con- 
tinue in force for four years, unless sooner revoked ; 
he shall reside in the district, and h.ive a freehold 
estate therein, in five hundred acres ol land, while 
in the exercise of his office ; it shall be his duty to 
keep and preserve the acts and laws passed by the 
legislature, and the public records of the district, 
and the proceedings of the governor in his executive 
ilepartinent ; and transmit authentic copies of such 
acts and proceedings, every six months, to the sec- 
retary of Congress : There shall also be appointed 
a court to consist of three judges, any two of whom 
to form a court, who shall have a common law juris- 
diction, and reside in the district, and have each 
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therein a freehold estate in five hundred acres of 
land, while in the exercise of their offices ; and their 
commissions shall continue in force during good 
behaviour. 

The governor and judges, or a majority of them, 
shall adopt and publish in the district, such laws of 
the original states, criminal and civil, as may be 
necessary, and best suited to the circumstances of 
the district, and report them to Congress, from time 
to time ; which laws shall be in force in the disti'ict 
until the organization of the general assembly 
therein, unless disapproved of by Congress; but 
afterwards tlie legislature shall have authority to 
alter them as they shall tliiiik fit. 

The governor for the time being, shall be com- 
mander in chief of the militia, appoint and commis- 
sion all officers in the same, below the rank of 
general officers; all general officers shall be ai)- 
pointed and commissioned by Congress. 

Previous to the organization of the general as- 
sembly, the governor shall appoint such magistrates 
and other civil officers, in each county or township, 
as he shall find necessary for the preservation of 
the peace and good order in the same: After the 
general assembly shall be organized, the powers and 
duties of magistrates and other civil officers shall be 
regulated and defined by the said assembly ; but all 
magistrates and other civil officers, not herein other- 
wise directed, shall, during the continuance of this 
temporary government, be appointed by the gov- 
ernor. 

For the prevention of crimes and injuries, the 
laws to be adopted or made shall have force in all 
parts of the district, and for the execution of pro- 
cess, criminal and civil, the governor shall make 
proper divisions thereof — and he shall proceed 
from time to time, as circumstances may require, 
to lay out the parts of the disti-ict in which the 
Indian titles shall have been extinguished, into 
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counties and townships, subject, however, to such 
alterations as may thereafter be made by the legis- 
lature. 

So soon as there shall be five thousand free male Such a gov- 
inhabitants, of full age, in tlic district, upon giving eminent was 
proof thereof to the governor, they shall receive fater““®^ 
authority, with time and place, to elect representa- 
tives from their counties or townships, to represent 
them in the general assembly: provided that for 
every five hundred free male inhabitants, there shall 
be one representative, and so on progressively with 
the number of free male inhabitants shall the right 
of representation increase, until the number of rep- 
resentatives sliall amount to twenty-five; after 
which the number and proportion of representatives 
shall be regulated by the legislature : provided that 
no person be eligible or <pialified to act as a repre- 
sentative, unless he shall have been a citizen of one 
of the United States three years, and be a resident 
in the district, or unless he shall have resided in the 
district three years; and in eitlier ease shall like- 
wise hold in his own right, in fee simple, two hun- 
dred acres of land within the s.ame: pr<»ided also, 
that a freehold in fifty .acres of land in tlie district, 
having been a citizen of one of the states, and being 
resident in the district, or the like freehold and two 
years residence in the district shall be necessary to 
qualify a man as an elector of a representative. 

The representatives thus elected, shall serve for 
the term of two years ; and in case of the death of 
a representative, or removal from ofiSce, the gov- 
ernor shall issue a writ to the county or township, 
for which he was a member, to elect another in his 
stead, to serve for the residue of the term. 

The general assembly, or legislature, shall consist xue appolnt- 
of the governor, legislative council, and a house of ive council 
representatives. The legislative council shall con- tmio^much' 
sist of five members, to continue in office five years, disliked, 
unless sooner removed by Congress ; any three of 
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whom to be a quorum : and the members of the 
council shall be nominated and appointed in the fol* 
lowing manner, to wit : As soon as representatives 
shall be elected, the governor shall appoint a time 
and place for them to meet together, and, when 
met, they shall nominate ten persons, residents in 
the district, and each possessed of a freehold in five 
hundred acres of land, and return their names to 
Congress ; five of whom Congress shall appoint and 
commission to serve as aforesaid ; and whenever a 
vacancy shall happen in the conncU, by death or 
removal from office, the house of representatives 
shall nominate two persons, qualified as aforesaid, 
for each vacancy, and return their names to Con- 
gress; one of whom Congress shall appoint and 
commission for the residue of the term. And every 
five years, four months at least before the expira- 
tion of the time of service of the members of coun- 
cil, the said house shall nominate ten persons, 
qualified as aforesaid, and return their names to 
Congress ; five of whom Congress shall appoint and 
commission to serve as members of the council five 
years, unless sooner removed. And the governor, 
legislative council, and house of representatives, 
shall have authority to make laws, in all cases, for 
the good government of the district, not repugnant 
to the principles and ai tides in this ordinance es- 
tablished and declared. And all bills having passed 
by a majority in the house, and by a majority in 
the council, shall be referred to the governor for his 
assent ; but no bill or legislative act whatever, shall 
be of any force without his assent. The governor 
shall have power to convene, prorogue and dissolve 
the general assembly, when in his opinion it shall 
be expedient. 

The governor, judges, legislative council, sec- 
retary, and such other officers as Congress shall 
appoint in the district, shall take an oath or affirma- 
tion of fidelity, and of office ; the governor before 
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the president of Congress, and all other officers be- 
fore the governor. As soon as a legislature shall 
be formed in the district, the council and house as- 
sembled, in one room, shall have authority, by joint 
ballot, to elect a delegate to Congress, who shall 
have a seat in Congress, with a right of debating, 
but not of voting daring this temporary govern- 
ment. 

And for extending the fundamental principles of 
civil and religious liberty, whi'‘h form the basis 
whereon these republics, their laws and constitu- 
tions are erected ; to fix and establish those prin- 
ciples as the basis of all laws, constitutions, and 
governments, which forever hereafter shall be 
formed in the said territory : to provide also for the 
establishment of states, and jiermanent government 
therein, and for their admission to a share in the 
federal councils on an equal footing with the orig- 
inal states, at as early periods as may be consistent 
with the general interest . 

It is hereby ordained and declared, by the au- This is an 
thority aforesaid, i'bat Ihe following articles shall 
be considered as articles of eora\met between the principle of 
original states, and the people and st.ates in the said limited de- 
territory, and forever remain unalterable, unless by 
common consent, to wit : 

Article the first. No person, demeaning himself Rights, XVI 
in a peaceable and orderly manner, shall ever be Freedom of 
molested on account of his mode of worship or 
religious sentiments, in the said territory. federal 

Article the second. The inhabitants of the said government, 
territory, shall always be entitled to the benefits of 
the writ of habeas corpus, and of the trial by jury ; 40. 
of a proportionate representation of the people in This article 
the legislature, and of judicial proceedings accord- 
ing to the course of the common law. All persons constitution 
shall be bailable, unless for capital offences, where 
the proof shall be evident, or the presumption great. was the ont- 
All fines shall be moderate ; and no cruel or unusual growth of 
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tbe trade dis- punishments shall be inflicted. No man shall be 
twbanM deprived of his liberty or property, bat by the judg- 
the^^uSiry. ment of his peers, or the law of the land, and 
should the public exigencies make it necessary, for 
the common preservation, to take any person’s 
property, or to demand his particular services, full 
compensation shall be made for the same. And in 
the just preservation of rights and property, it is 
understood and declared, tliat no law ought ever to 
be made, or have force in the said territory, that 
shall in any manner whatever interfere with, or 
affect private contracts or engagements, bona fide, 
and without fraud previously formed. 

The first Article the third. Religion, morality and knowl- 
afterThe**° edge, being necessary to good government and the 
Evolution happiness of mankind, schools and the means of 
that public education shall forever be encouraged. The utmost 
wM*^the’duty ^“^1 shall always be observed towards the 
of govern- Indians j their lands and proi)erty shall never be 
taken from them without their consent ; and in their 
property, rights and lilierty, they never shall be in* 
vaded or disturbed, unless in just and lawful wars 
authorised by Congress ; but laws founded in 
justice and humanity shall from time to time lie 
made, for preventing wrongs being done to them, 
and for preseiwing peace and friendship with 
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them. 

Article the fourth. The said territory, and the 
states which may be formed therein, shall forever 
remain a part of this confederacy of the United 
States of America, subject to the articles of con- 
federation, and to such alterations therein, as shall 
be constitutionally made ; and to all tlie acts and 
ordinances of the United States in Congress as- 
sembled, conformable thereto. The inhabitants 


the *rii*i^***^ settlers in tbe said territory, shall be subject to 
leges of the pay a part of the federal debts, contracted or to be 
Articles of contracted, and a proportional part of tbe expences 
Confedera- government, to be apportioned on them by Con- 
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gresB, according to the same common rule and 
measure, by which apportionments thereof shall be 
made on the other states ; and the taxes for paying 
their proportion, shall be laid and levied by the 
authority and direction of the legislatures of the 
district or districts or new states, as in the original 
states, within the time agreed upon by the United 
States in Ciongress assembled. The legislatures of 
those districts or new states, shall never interfere 
with the primary disposal of the sou by the United 
States in Congress assembled, nor with any regula- 
tions Congress may find necessary for securing the 
title in such soil to the bona tide purchasers. No 
tax shall be imposed on lands the property of the 
United States; and in no case shall non-resident 
proprietors be taxed higlier than residents. The 
navigable waters leading into the Missisippi and 8t. 
Lawrence, and the carrying places between the 
same, shall be common highways, and forever free, 
as well to the inhabitants of the said territory, as to 
the citizens of the United States, and those of any 
other states that may be admitted into the con- 
federacy, witliout any tav, impost, or duty therefor. 

Article the fifth. There shall be formed in the 
said territory, not less than three, nor more than 
five states ; and the boundaries of the states, as 
soon as Virginia shall alter her act of cession, and 
consent to the same, shall become fixed and estab- 
lished as follows, to wit : The western state in the 
said territory, shall be bounded by the Missisippi, 
the Ohio and Wabash rivers; a direct line drawn 
from the Wabash and Post Vincents due north to 
the territorial line between the United States and 
Canada ; and by the said territorul line to the lake 
of the Woods and Missisippi. The middle state 
shall be bounded by the said direct line, the Wabash 
from Post Vincents to the Ohio; by the Ohio, by a 
direct line drawn due no-th from Uie mouth of tlie 
Great Miami, to the said territorial line, and by the 
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said territorial line. The eastern state shall be 
bounded by the last mentioned direct line, the Ohio, 
Pennsylvania, and the said territorial line : provided 
however, and it is further understood and declared, 
that the boundaries of these three states, shall be 
subject so far to be altered, that if Congress shall 
hereafter find it expedient, they shall have authority 
to form one or two states in that part of the said 
territory which lies north of an east and west line 
drawn through the southerly bend or extreme of 
The Colonial lake Michigan. And whenever any of the said 
status of the states, shall have sixty thousand free inhabitants 
Tenlto^’^ therein, such state shall be admitted, by its dele- 
was intended gates, into the Congress of the United States, on an 
tempo- footing with the original states, in all respects 
whatever ; and shall be at liberty to form a per- 
manent constitution and state government: pro- 
vided the constitution and government so to be 
formed, shall be republican, and in conformity to 
the principles contained in tiiese articles ; and so far 
as it can be consistent with the general interest of 
the confederacy, such admission shall be allowed at 
an earlier period, and when there may be a less 
number of free inhabitants in the state than sixty 
thousand. 
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Article the sixth. There shall be neither slavery 
nor involuntary servitude in the said territory, 
otherwise than in the punishment of crimes, whereof 
the party shall have been duly convicted : provided 
always, that any person escaping into the same, 
from whom labour or service is lawfully claimed in 
any one of the original states, such fugitive may be 
lawfully reclaimed, and conveyed to the person 
claiming his or her labour or service as aforesaid. 

Be it ordained by the authority aforesaid, That 
the resolutions of the 2M of April, 1784, relative to 
the subject of this ordinance, be, and the same are 
hereby repealer] and declared null and void. 
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CONTEMPORARY EXPOSITION 

DAKB (1787) 

New York, July 18, 1787. 

Dbab Sih : — I am obliged to you for yours of the 11th inst. 
With pleasure I communicate to you what we are doing in Con- 
gress, sot BO much from a consciousness that what we do is 
well done, as from a desire that you may be acquainted with 
our proceedings. We have been much engaged in business 
for ten or twelve days past, for a part of which we have had 
8 states. There appears to be a disposition to do business ; 
and the arrival of E. H. Lee is of considerable importance. I 
think his character serves at least in some degree, to check the 
effects of the feeble habits and too [tardy ?] modes of thinking 
in some of his conutrymen. We have been employed about 
several objects — the principal ones of which h.ive been the 
Government inclosed, and the Ohio Purchase. The former 
you will see is completed, and the latter will be probably com- 
pleted to-morrow. We tried one day to patch up M. S. P. 
systems of W. Govern’t. Started new ideas, and committed 
the whole to Carrington, Dane, B. H. Lee, Smith, and Kean. 
We met several times, and at last agreed on some principles, 
at least Lee, Smith and myself. We found ourselves rather 
pressed ; the Ohio Company appeared to purchase a large tract 
of the Federal lands — about 6 or 7 millions of acres ; and we 
wanted to abolish the old system, and get a better one for the 
Government of the country — and we finally found it necessary 
to adopt the best system we could get All agreed, finally, to 
the inclosed, except A. Yates. He appeared iii this case, as 
in most others, not to understand the subject at all. I think 
the number of free inhabitants, 60,000, which are requisite 
for the admission of a new State into the Confederacy, is 
too small j but, having divided the whole territory into three 
States, this number appeared to me to be less important. 
Each State, in the common course of things, must become 
important soon after it shall have tliat number of inhabitants. 
The Eastern State of the three will probably be the first, 
and more important than the rest, and will, no doubt, be 
settled chiefly by Eastern people ; and there is, I think, full 
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an equal chance of its adopting Eastern politics. When I 
drew the Ordinance, which passed (a few words excepted) 
as I originally formed it, I had no idea the States would agree 
to the Sixth art. prohibiting slavery, as only Massa. of the 
Eastern States was present, and therefore omitted it in the 
draft ; but, finding the House favourably disposed on this sub- 
ject, after we had completed the other parts, I moved the art., 
which was agreed to without opposition. We are in a fair way 
to fix the terms of our Ohio sale, etc. ; we have been upon it 
steadily three days. The magnitude of the purchase makes os 
very cautious about the terms of it, and the security neces- 
sary to insure the performance of them. 

We have directed the Board to inquire into and report on 
Hothers affairs, etc. 

Massa. Legisa. was prorogued the 7th inst., having con- 
tinued the Tender Act, as it is called, to Jan. 1, 1788, and hav- 
ing passed no other Act of importance, except what, I presume, 
you have seen, respecting the raising of troops, and the powers 
of the Governor to pursue the rebels, etc. 

You ask me how I like my new colleagues. Sedgwick, you 
know, we all esteem, but I fear he will not make his attendance 
an object. Thatcher, I am quite unacquainted with. I do not 
know whether Mr. Otis, at his period of life, and under his mis- 
fortune, will enter with vigour into Federal politics. I wish his 
accounts with the Union had been settled, etc. 

Nothing occurs worth particular notice. 

Your affecta. friend, 

Hon. Rufus King, Esq. N. Dane. 

S. — States present; Massa., N. Y., N. J., Delaware, 
Virga., N. Cara., So. Carolina, and Georgia. Brother Holton 
is rather an invalid, is not well able to take an active part in 
business, but I think supports pretty good Eastern politics. 

Nathan Dane, in Cctlbbb, Lift of Manasseh Cutler. 1 371-373. 


CRITICAL COMMENT 

WEBSTER (1830) 

At the foundation of the constitution of these new North- 
western States lies the celebrated Ordinance of 1787. We 
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are accustomed, Sir, to praise the lawgivers of antiquity ; we 
help to perpetuate the fame of Solon and Lycuigus ; but 1 
doubt whether one single law of any lawgiver, ancient or 
modem, has produced effects of more distinct, marked, and 
lasting character than the Ordinance of 1787. That instrument 
was drawn by Nathan Dane, then and now a citizen of Massa- 
chusetts. It was adopted, as I think I have understood, with- 
out the slightest alteration ; and certainly it has happened to 
few men to be the authors of a political measure of more large 
and enduring con.sequence. It fixed for ever the character of 
the population in the vast regions northwest of the Ohio, by 
excluding from them involuntary servitude. It impressed on 
the soil itself, while it was yot a wilderness, an incapacity to 
sustain any other than freemen. It laid the interdict against 
personal servitude, in original compact, not only deeper than 
all local law, but deeper, also, than all constitutions. Under 
the circumstances tlicn existing, I look upon this original and 
seasonable provision as a real good attained. 

Danisl WansTBS, Worh. III. 268, 264. 

CHABB (1633) 

By that [ordinance] of 1787, provision was made for suc- 
cessive forms of territorial government, adapted to suceessive 
steps of advancement in the settlement of the western country. 
It comprehended an intelligible system of law on the descent 
and conveyance of real property, and the transfer of personal 
goods. It also contained five articles of compact between the 
original states, and the people and states of the territory, 
establishing certain great fundamental principles of govern 
mental duty and private right, as the basis of all future con- 
stitutions and legislation, unalterable and indestructible excejil 
by that final and common ruin, which as it has overtaken nil 
former systems of human polity, may yet overwhelm our Amer- 
ican union. Never, probably, in the history of the world, did a 
measure of legislation so accurately fulfil, and yet so mightily 
exceed the anticip.ntion8 of the legislators. The ordinance has 
been well described, as having been a pillar of cloud by day, 
and of fire by night, in the settlement and government of the 
northwestern states. When the settlers went into the wilder- 
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ness, they found the law already there. It was impressed upon 
the soil itself, while it yet bore np nothing but the forest. The 
purchaser of land became, by that act, a party to the compact, 
and bound by its perpetual covenants, so far as its conditions 
did not conflict with the terms of the cessions of the states. 

Si.UfON P. Cbasb, Sketch of the Hittory of Ohio. 8-9. 

BADCROTT (1834) 

Before the Federal Convention had referred its resolutions to 
a committee of detail, an interlude in Congress was shapeniag 
the character and destiny of the United States of America. 
Sublime and humane and eventful in the history of mankind 
as was the result, it will take not many words to tell how it 
was brought about. For a time wisdom and peace and justice 
dwelt among men, and the great Ordinance, which could alone 
give continuance to the union, came in serenity and stillness. 
Every man that had a share in it seemed to be led by an invisi- 
ble hand to do just what was wanted of him; all that was 
wrongfully undertaken fell to the ground to wither by the way- 
side; whatever was needed for the happy completion of the 
mighty work arrived opportunely, and just at the right moment 
moved into its place. 

Gkorob Bancroft, Hittory of the United Slates (final revision). VI. 277. 

JACOB BUBRET (1847) 

The great principles of civil and religions liberty contained 
in this invaluable document, were guaranteed to the people of 
the Territory and their posterity forever, by the venerable 
Fathers of the llevolution, which entitled them to endless 
gratitude. 

Jacob Bcbnst, Notes on the Early Settlement of the North West Terri- 
tory. 304. 


HOAR (1887) 

The Ordinance of 1787 belongs with the Declaration of 
Independence and the Constitution. It is one of the three title 
deeds of American constitutional liberty. As the American 
youth for uncounted centuries shall visit the capital of his 
country — strongest, richest, freest, happiest of the nations of 
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the earth — from the stormy coast of New England, from the 
luxuriant regions of the Gulf, from the lakes, from the prairie 
and the plain, from the Gh>lden Gate, from far Alaska— he 
will admire the evidences of its grandeur and the monuments of 
its historic glory. He will find there rich libraries and vast 
museums and great cabinets, which show the product of that 
matchless inventive genius of America, which has multiplied a 
thousand fold the wealth and comfort of human life. He will 
see the simple and modest portal through which the great line 
of the Republic’s chief magistrates have passed at the call of 
their countiy to assume an honour surpassing that of emperors 
and kings, and through which they have returned, in obedience 
to her laws, to take their place again as equals in the ranks of 
their fellow-citizens. He will stand by the matchless obelisk 
which, loftiest of human structures, is itself but the imperfect 
type of the loftiest of human characters. He will gaze upon 
the marble splendours of the capitol, in whose chambers are 
enacted the statutes under which the people of a continent 
dwell together in peace, and the judgments are rendered which 
keep the forces of state and nation alike within their appointed 
bounds. He will look upon the record of great wars and the 
statues of great commanders. But if he knew his country’s 
history, and considered wisely the sources of her glory, there is 
nothing in all these which will so stir his heart as two faded 
and time-soiled papers, whose characters were traced by the 
hand of the fathers a hundred years ago. They are the original 
records of the acts which devot^ this nation forever to equality, 
to education, to religion and to liberty. One is the Declaration 
of Independence, the other the Ordinance of 1787. 

Geobob F. Hoab, Oration at Centennial at Marietta, 

HnrSDALE (1B88) 

We have seen that four different ordinances had been pre- 
viously reported to Congress, and that one bad already been 
enacted. The fifth and great Ordinance, as Mr. Bancroft says, 
embodied the best parts of all its predecessors. But it em- 
bodied more; and all the evidence points to the conclusion 
that much of the new material was contained in the papers 
that Dr. Cutler handed to the committee, July 10th, after he 

16 
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had studied the ordinance then pending. Whoever may have 
brought them forward, the imperishable principles of polity 
woven into the Ordinance of 1787 were the ripe fruit of many 
centuries of Anglo-Saxon civilization ; but the best places to 
search for them are tlie bills of rights of the Bevolutionary con- 
stitutions. ... No act of American legislation has called out 
more eloquent applause than the Ordinanee of 1787. States- 
men, historians, and jurists have vied with one another in cele- 
brating its praises. In one respect it has a proud pre-eminence 
over all other acts of legislation on the American statute-books. 
It alone is known by the date of its enactment, and not by its 
subject-matter. It was more than a law or statute. It was a 
constitution for the Territory Northwest of the River Ohio. 
More than this, it was a model for later legislation relating to 
the national territories ; and some of its provisions, particularly 
the prohibition of slavery, stand among the greatest precedents 
of our history. 

Bubee a. HinsdaIiB, The Old NortktOesO 273, 276. 

Ctm.ERB (1888) 

Up to the time of Dr. Cutler’s arrival in New York, the 
labors of Congress had brought forth abstractions and skele- 
tons, mere outlines. It is not improbable that the presentation 
of a scheme of settlement, such as had “ never been attempted in 
America,” aroused the zeal and stimulated tlie efforts of Con- 
gress in a more practical direction, and led to the adoption of 
acceptable lines of policy in organizing the “ new state” that 
had been so long the dream of an army by whose valor and 
sacrifices the territory had been acquired. That the organic law 
should have been new-modeled, and made acceptable to the men 
who were ready to occupy and cultivate that distant territory, 
is not surprising. 

It may be claimed for the Ordinance itself, that it is the only 
instance in human history, (with a single exception) where 
the laws and constitutions have been prepared beforehand, 
pre-arranged, and projected into a territory prior to its occupa- 
tion by its future inhabitants. The Divine economy did so 
arrange, pre-ordmu, and piiblmh to His chosen people the law, 
1 Copyright, J35!9, by biiver, Bnrdett & Co. 
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ordioance, and polity that was to govern them after they had 
entered their promised laud ; bat, throughout the many changes, 
migrations, and conquests under which the human race has 
spread itself over and occupied the earth, either the will of the 
conqueror after conquest and occupation, or the growth of 
governmental principles subsequently, has Keen the origin of 
political and civil institutions. Here, however, is an attempt 
to prepare beforehand forms of government, laws, and principles 
upon bases that were intended to remain forever unalterable. 
We now have a century to attest their intrinsic value. Not the 
least valuable part of this wise forecast and preparation was 
that provision reaching down to the virgin soil that gave abso- 
lute ownership of it in convenient quantities and on terms that 
secured to each person an opportunity to acquire a homestead 
of his own, with provision for those civil divisions, townships, 
where the “ essence of ownership,” control, could be exerted 
politically in all the important social and civil affairs of life. 

Upon this foundation, guarantees of human rights, in their 
broadest application, with equality before the law, were intro- 
duced into tijc govcmmentol structure. In addition to these 
elements of future stability, the educational and moral forces 
are distinctly recognized and incorporated into the foundations. 
Freedom of worship, without governmental control, direction, 
or patronage; liberty, religion, morality, and knowledge — all 
stand side by side with the right of juiy trial, habeas corpus, 
inviolability of private contracts, and all other usual and 
essential safeguards. 

CuTUCBB, Life of Rev, Manaiseh Culler, 368, 369. 
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Chaptee XVII 

THE COHSTITUTIOK 07 THE UNITED STATES (1787) 

SUGGESTIONS 

The Conatitational Convention at Philadelphia met May 29, 1787. 
All the States were repreaeiited excejit Rhode Island. Washington, 
Franklin, Ilaiuiltou, and Madison were among the fifty-five mem- 
bers. The delegates sat with closed doors, keeping their proceed- 
ings secret. They decided that instead of revising the Articles of 
Confederation they would draw up an entirely new Constitution. 
George Washington presided over the convention, and Benjamin 
Franklin, Robert Morris, Janies Madison, Rufus King, Roger Sher- 
man, Alexander Hamilton, John Dickinson, Charles C. Pinckney, 
J. Rutledge, and Gouverneur Morris, were among its distinguished 
members. Madison, Hamilton, Washington, and Franklin took the 
leading part in the great work of drafting the new Constitution, and 
after its adoption by tlie convention, Madison and Hamilton used 
their influence, with great effect, to urge its ratification by the 
states, e.specially New York. After a stormy session of nearly four 
months, during which the convention several times threatened to 
break up in hopcle.ss dispute, the Constitution was at last adopted. 

The fund of exposition and comment upon this document and its 
group of framers is of such extent that the few criticisms for which 
there is room might lie many times multiplied. The Constitution, 
founded on compromises, made serviceable by its elasticity, and 
supplemented by an imperfect bill of rights, is a two-handed sword 
supporting the Federal government and yet ever ready to serve its 
purpose in defending the dignity of the State. The historical student 
who has made the previous documents a basis for the study of the 
Constitution may easily trace precedents for nearly all its strongest 
features. The supremacy of the Supreme Court, the power of the 
Executive, and the legislative authority of Congress unite in creating 
a well knit triune government such as was new in the history of 
mankind. 

For Uullmes and Material, see Appendix B. 
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Constitution of the United States of America [1787-1789]. 


Wb the People of the United States, in Order to 
form a more perfect Union, establish Justice, in- 
sure domestic Tranquillity, provide for the com- 
mon defence, promote the general Welfare, and 
secure the Blessings of Liberty to ourselves and 
our Posterity, do ordain and establish this Con- 
stitution for the United States of America. 

ARTICLPl 1. 

Section. 1. All legislative Powers herein granted 
sliall be vested in a Congress of the United States, 


This text 
is from 
American 
Ilietory 
Leaflets No. 

8, in which 
it is reprinted 
from the 
originai 
manuscript. 
Precedents 
for nearly all 
the import- 
ant features 
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which shall consist of a Senate and House of found in 

English Con- 
stitutional 


Representatives. 


Section. 2. [§ 1.] The House of Representatives documents, 
shall be composed of Members chosen every second bo'tracJd*”*^ 
Year by the People of the several States, and the through the 
Electors in each State shall have the Qualifications 
requisite for Electors of the most numerous Branch state coneti- 
of the State Legislature. this^doc*'**” 

[§ 2.] No Person shall be a Representative who mont.°''com- 
shall not have attained to the Age of twenty-five pare Pream- 
Years, and been seven Tears a Citizen of the United pf^’cQn^^' 
States, and who shall not, when elected, be an In- and 111. 


habitant of that State in which he shall be chosen. Compare 1 
[§ 3.] Representatives and direct Taxes shall be 
apportioned among the several States which may be Confeder- 
included within this Union, according to their respec- ation, v. 
tive Numbers, [which shall be determined by adding Superseded 
to the whole Number of free Persons, including Amendment, 
those bound to Service for a Term of Years, and ex- The contest 
eluding Indians not taxed, three fifths of all other ®j.gp. 
Persons.] The actual Enumeration shall be made resentation 
within three Years after the first Meeting of the p”n*nert'cut 
Congress of the United States, and within every (’ompromlse, 
subsequent Term of ten Years, in such Manner as which gave 
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they shall by Law direct. The N umber of Eepresen- 
tatives shall not exceed one for every thirty Thou- 
sand, but each State shall have at Least one 
Bepresentative ; [and until such enumeration shall 
be made, the State of New Hampshire shall be 
entitled to chuse three, Massachusetts eight, Bhode- 
Island and Providence Plantations one, Connecticut 
five, New- York six, New Jersey four, Pennsylvania 
eight, Delaware one, Maryland six, Virginia ten. 
North Carolina five. South Carolina five, and 
Georgia three.] 

[§ 4.] When vacancies happen in the Eepresenta- 
tiou from any State, the Executive Authority thereof 
shall issue Writs of Election to fill such Vacancies. 

[§ 5.] The House of Bepresentatives shall chuse 
their Speaker and other Officers ; and shall have the 
sole Power of Impeachment. 

Section. 3. [SI.] The Senate of the United 

States shall be composed of two Senators from each 
State chosen by the Legislature thereof, for six 
Years; and each Senator shall have one Vote. 

[§ 2.] Immediately after they shall be assembled 
in Consequence of tiie first Election, they shall be 
divided as equally as may be into three Classes. 
The Seats of the Senators of the first Class shall be 
vacated at the Expiration of the second Year, of the 
second Class at the Expiration of the fourth Year, 
and of the third Class at the Expiration of the sixth 
Year, so that one third may be chosen every second 
Year ; and if Vacancies happen by resignation, or 
otherwise, during the Becess of the Legislature of 
any State, the Executive thereof may make tempo- 
rary Appointments until the next Meeting of the 
Legislature, which shall then fill such Vacancies. 

[§ 3.] No Person shall be a Senator who shall not 
have attained to the Age of thirty Years, and been 
nine Years a Citizen of the United States, and who 
shall not, when elected, be an Inhabitant of that 
State for which he shall be chosen. 
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[§ 4.] The Vice President of the United States, Thisfunctlon 
shall be Presidont of the Senate, but shall have no 
Vote, unless they be equally divided. York’s 

[§ 5.] The Senate sliall chuse their other Officers, constitution 
and also a President pro tempore, in the Absence of 
the Vice President, or when he shall exercise the 
Office of President of the United States. 

*[§ 6.] The Senate shall have the sole Power to try 
all impeachments. When sitting for that Purpose, See Art. 
they shall be on Oath or Affirmation. When the Sect. 4. 
President of the United States is tried, the Chief 
Justice shall preside : And no Person shall be con- 
victed without the Concurrence of two thirds of the 
Members present. 

[§ 7.] Judgment in Cases of Impeachment shah 
not extend further than to removal from Office, and 
disqualification to hold and enjoy any Office of 
honor, Trust or Profit under the United States ; but 
the Party convicted shall nevertheless be liable and 
subject to Indictment, Trial, Judgment and Punish- 
mont, according to Law. 

Section. 4. [§ 1.] The Times, Places and Man- The only 
ner of holding Elections for Senators and Repre- 
sentatives, shall be prescribed in each State by the in terms set 
Legislature thereof: but the Congress may at 
time by Law make or alter such Regulations, ex- 
cept as to the Places of chusing Senators. 

[§ 2.] The Congress shall assemble at least once 
in every Year, and such Meeting shall be on the 
first Monday in December, unless they shall by Law 
appoint a different Day. 

Section. 5. [§ 1.] Each House shall be the This provl- 
Judge of the Elections. Returns and Qualifications 
of its own Members, and a Majority of each shall origin; since 
constitute a Quorum to do Business ; but a smaller 
Number may adjourn from day to day, and may be transferred 
authorized to compel the attendance of absent to the Eng- 
Members, in such Manner, and under such Penalties co’irts. 
as each TIonse may provide. 
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[§ 2.] Each House may determine the Rules of 
its Proceedings, punish its Members for Disorderly 
Behaviour, and, with the Concurrence of two thirds, 
expel a Member. 

[§ 3.] Each House shall keep a Journal of its 
Fr^eedings, and from time to time publish the 
same, excepting such parts as may in their Judg- 
ment require Secrecy; and the Yeas and Nays of 
the Members of either House on any question shall, 
at the Desire of one fifth of those Present, be 
entered on the Journal. 

[§ 4.] Neither House, during the Session of 
Congress, shall, witiiout the Consent of the other, 
adjourn for more than three days, nor to any other 
Place than that in which the two Houses shall be 
sitting. 

Section. 6. [§ l.J The Senators and Representa- 
tives shall receive a Compensation for their Ser- 
vices, to be ascertained by Law, and paid out of 
the Treasury of the United States. They shall in 
all Cases, except Treason, Felony and Breach of 
the Peace, be privileged from Arrest during their 
Attendance at the Session of tlieir respective 
Houses, and in going to and returning from the 
same; and for any Speech or Debate in either 
House, they shall not be questioned in any other 
Place. 

[§ 2.] No Senator or Representative shall, dur- 
ing the Time for which he was elected, be appointed 
to any civil OflSce under the Authority of the United 
States, which shall have been created, or the Emol- 
uments whereof shall have been encreased during 
such time ; and no person holding any Office under 
the United States, shall be a Member of either 
House during hie Continuance in Office. 

Section. 7. [§ I .3 All Bills for raising Revenue 
shall originate in the House of Representatives ; 
but the Senate may propose or concur with Amend- 
ments as on other BIUb. 
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[§ 2.3 Every Bill which shall have passed the 
House of Representatives and the Senate, shall, 
before it become a Law, be presented to the Presi- 
dent of the United States ; If he approve he shall 
sign it, but if not he shall return it, with his Objec- 
tions to that House in which it shall have originated, 
who shall enter the Objections at large on their 
Journal, and proceed to reconsider it. If after 
such Reconsideration two thirds of that House 
shall agree to pass the Bill, it shall be sent, to- 
gether with the Objections, to the other House, by 
which it shall likewise be reconsidered, and if 
approved by two-thirds of that House, it shall 
become a Law. But in all such Cases the Votes of 
Houses shall be determined by yeas and Nays, 
and the Names of the Persons voting for and 
against the Bill shall be entered on the Journal of 
each House respectively. If any Bill shall not bo 
returned by the President within ten Days (Sun- 
days excepted) after it shall have been presented to 
him, the same shall be a Law, in like Manner 
as if he had signed it, unless the Congress by their 
Adjournment prevent its Return, in which Case it 


shall not be a Law. 

[§ 3.] Every Order, Resolution, or Vote to ^ 

which the Concurrence of the Senate and House of the Hassa- 
Representatives may be necessary (except on a chusetts 
question of Adjournment) shall be presented to the 
President of the United States ; and before tlie See Instru- 
same shall take Effect, shall be approved by him, 
or being disapproved by him, shall be repassed by xxiv. 
two thirds of the Senate and House of Representa- 
tives, according to the Rules and Limitations pre- 
scribed in the Case of a Bill. 

Section. 8. The Congress shall have Pow cr The power 
[§ 1.] To lay and collect Taxes, Duties, Imposts 
and Excises, to pay the Debts and provide for the most effect- 
common Defence and general Welfare of the United ual control 
States; but all Duties, Imposts and Excises shall 
be uniform throughout the United States; of the power 
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[§ 2.] To borrow Money on the credit of the 
United States ; 

[§ 8.] To regulate Commerce with foreign 
Nations, and among the several States, and with 
the Indian 'fribes ; 

[§ 4.3 To establish an uniform Buie of Naturali- 
zation, and uniform Laws on the subject of Bank- 
ruptcies throughout the United States ; 

[§ 5.] To coin Money, regulate the Value 
thereof, and of foreign Coin, and fix the Standard 
of Weights and Measures ; 

[§ 6.] To provide for the Punishment of counter- 
feiting the Securities and enrrent Coin of the United 
States ; 

[§ 7.] To establish Post OfDccs and post Boads; 

[§ 8.] To promote the Progress of Science and 
useful Arts, by securing for limited Times to 
Authors and Inventors the exclusive Bight to their 
respective Writings and Discoveries; 

[§ (*.] To constitute Tribunals inferior to the 
supremo Court ; 

£§ 10.3 To define and punish Piracies and 
Felonies committed on the high Seas, and Offences 
against the Law of Nations ; 

[§ 11.] To declare War, grant Ijetters of 
Marque and Beprisal, and make Buies concerning 
Captures on Land and Water; 

[§ 12.] To raise and support Armies, but no 
Appropriation of Money to that Use shall be for a 
longer Term than two Years ; 

[§ 13.] To provide and maintain a Navy; 

[|§ 14.] To make Buies for the. Government and 
Begulation of the land and naval Forces ; 

[§ 15.] To provide for calling forth the Militia 
to execute the Laws of the Union, suppress Insure 
rectious and repel Invasions ; 

[§ 16,] To provide for organizing, arming, and 
disciplining, the Militia, and for governing such 
Part of them as may be employed in. the Service of 
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the United States, reserving to the States respec- 
tively, the Appointment of the Officers, and the 
Authority of training the Militia according to the 
discipline prescribed by Congress ; 

[§ 17.] To exercise exclusive Legislation in all 
Cases whatsoever, over such District (not exceed- 
ing ten Miles square) as may, by Cession of partic- 
ular States, and the Acceptance of Congress, 
become the Seat of the Government of the United 


States, and to exercise like Authority over all 
Places purchased iiy the Consent of the Legislature 
of the State in which tlie same shall be, for the 
Erection of Forts, Magaziues, Arsenals, dock- 
Yards, and other needful Buildings ; — And 

[§ 18.] To make all Laws which shall be neces- 
sary and proper for carrying into Execution the clause later 
foregoiug Powers, and all other Powers vested by 
this Constitution in the Government of the United and 
States, or in any Department or Officer thereof. Republicans. 

Section. 9. [§ 1.] CThe Migration or Importa- Third com- 
tion of such I’eraons as any of the States now 
existing shall think proper to admit, shall not be portant be- 
prohibited by the Congress prior to the Year one t^e 
thousand eight hundred and eight, but a Tax or Southern 
duty may be imposed on such Importation, not ^“p*^^** 
exceeding ten dollars for each Person.] 

[§ 2.] The Privilege of the Writ of Habeas see Magna 
Corpus shall not be suspended, unless when in Chatta, Art. 
Cases of Rebellion or Invasion the public Safety 


may require it. 

[§ 3.] No Bill of Attainder or ex post facto 
Law shall be passed. tended by the 

r§ 4.] No Capitation, or other direct, Tax shall first eight 
be lain, unless in Proportion to the Census or 


Enumeration herein before directed to be taken. 

[§ 5.] No Tax or Duty shall Iw laid on Articles 
exported from any State. 

[§ 6.] No Preference shall be given by any 
Regulation of Commerce or Revenue to the Ports of 
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supplies 
(i:j63) and 
auditing ac- 
counts (1407) 
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one State over those of another : nor shall Vessels 
bound to, or from, one State, be obliged to enter, 
clear, or pay Duties in another. 

[§ 7.] No Money shall be drawn from the Trea- 
sury, but in Consequence of Appropriations made 
by Law; and a regular Statement and Account of 
the Receipts and Expenditures of all public Money 
shall be published from time to time. 

[§ 8.] No Title of Nobility shall be granted by 
the United States: And no Person holding any 
Office of Profit or Trust under them, shall, without 
the Consent of the Congress, accept of any present. 
Emolument, Office, or Title, of any kind whatever, 
from any King, Prince, or foreign State. 

Section. 10. [§ 1.] No State shall enter into any 
Treaty, Alliance, or Confederation ; grant Letters of 
Marque and Reprisal; coin Money; emit Bills of 
Credit ; make any Thing but gold and silver Coin 
a Tender in payment of Debts; pass any Bill of 
Attainder, ex post facto Law, or Law impairing 
the Obligation of Contracts, or grant any Title of 
Nobility. 

[§ 2.] No State shall, without the Consent of the 
Congress, lay any Imposts or Duties on Imports or 
Exports, except what may be absolutely necessary 
for executing its inspection Laws ; and the net Pro- 
duce of all Duties and Imposts, laid by any State 
on Imports or Exports, shall be for the Use of the 
Treasury of the United States ; and all such Laws 
shall be subject to the Revision and Controul of the 
Congress. 

[§ 3.] No State shall, without the Consent of 
Congress, lay any Duty of Tonnage, keep Troops, 
or Ships of War in time of Peace, enter into any 
Agreement or Compact with another State, or with 
a foreign Power, or engage in War, unless actually 
invaded, or in such imminent Danger as will not 
admit of delay. 
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ARTICLE, n. 


Section, i. [§ 1.] The executive Power shall be JohiiQuittcy 
vested in a President of the United States of Amer- 
ica. He shall hold his Office daring the Term of powers of 
four Years, and, together with the Vice President, execu- 
chosen for the same Term, be elected, as follows ment explL 
" [§ 2.] Each State shall appoint, in such Manner cilly and em- 
as the Legislature tlieieof may direct, a Number of ponce^rated 
Electors, equal to the whole Number of Senators in one person 
and Representatives to which the State may be J^ope^xten 
entitled in the Congress ; but no Senator or Repre- sive ami 
sentative, or Person holding an Office of Trust or 
Profit under the United States, shall be appointed the'llidsfa^* 
an Elector, ture." 

CThe Electors shall meet in their respective 
States, and vote by Ballot for two Persons, of 
whom one at least shall not be an Inhabitant of the 
same State with themselves. And they shall make 
a List of all tlie Persons voted for, and of the Num- 
ber of Votes for each ; which List they shall sign 
and certify, and transmit sealed to the Seat of the 
Government of the United States, directed to the 
President of the Senate. The I’resMleiit of the Sen- 
ate shall, in the Presence of the Senate and House 
of Representatives, open all the Certificates, and 
the Votes shall then be counted. The Person liav- The failure 
ing the greatest Number of Votes shall be the Pres- 
ulent, if such Number be a Majority of the whole they should 
Number of Electors appointed; and if there 
more than one who have such Majority, and have crisis of 1877. 
an equal Number of Votes, then the House of Rep- 
resentatives shall immediately chuse by Ballot one 
of them for President; and if no Person have a 
Majority, then from the five highest on the List the 


said House shall in like Manner chuse the President. 
But in chusing the President, the Votes shall be 
taken by States, the Representation from each State 
having one Vote ; A quorum for this Purpose shall 
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consist of a Member or Members from two thirds 
of the States, and a Majority of all the States shall 
be necessary to a Choice. In every Case, after 
the Choice of the President, the Person having the 
greatest Number of Votes of the Electors shall be 
the Vice President. But if there should remain two 
or more who have equal Votes, the Senate shall 
chuse from them by Ballot the Vice President.^ 

[§ 3.] The Congress may determine the Time of 
chusing the Electors, and the Day on which they 
shall give their Votes ; which Day shall be the same 
throughout the United States. 

[§ 4.] No Person except a natural born Citizen, 
or a Citizen of the United States at the time of the 
Adoption of this Constitution, shall be eligible to 
the Office of President ; neither shall any Person be 
eligible to that Office who shall not have attained to 
the Age of thirty-five Years, and been fourteen 
Years a Resident within the United States. 

[§ 5.] In Case of the Removal of the President 
from Office, or of his Death, Resignation or Inabil- 
ity to discharge the Powers and Duties of the said 
Office, the Same shall devolve on the Vice President, 
and the Congress may by Law provide for the Case 
of Removal, Death, Resignation, or Inability, both 
of the President and Vice President, declaring what 
Officer shall then act as President, and such Officer 
shall act accordingly, until the Disability be re- 
moved, or a President shall be elected. 

[§ 6.] The President shall, at stated Times, re- 
ceive for his Services, a Compensation, which shall 
neither be encreased nor diminished daring the 
Period for which he shall have been elected, and he 
shall not receive within that Period any other Emol- 
ument from the United States, or any of them. 

[§ 7.] Before he enter on the Execution of his 
Office, he shall take the following Oath or affirma- 
tion : — 

“ I do solemnly swear (or affirm) that I will faith- 
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fully execute the Office of President of the United 
States, and will to the best of my Ability, preserve, 
protect, and defend tlie Constitution of the United 
States." 

Section. 2. [§ 1.] The President shall be Com- The war- 
mander in Chief of the Army and Navy of the 
United States, and of the Militia of the several may involve 
States, when called into the actual Service of the 
United States ; be may require the Opinion, in ^ut consent 
writing, of the principal Officer in each of the ex- of Congress, 
ecutive Departments, upon any Subject relating to 
the Duties of their respective Offices, and he shall 
have Power to grant lieprieves and Pardons for 
Offences against the United States, except in Cases 
of Impeachment. 

[§ 2.] He shall have Power, by and with the 
Advice and Consent of the Senate, to make Treaties, This power 
provided two thirds of the Senators present concur; 
and he shall nominate, and by and with the Advice the Teutonic 
and Consent of the Senate, shall appoint Ambassa- 
dors, other public Ministers and Consuls, .fudges of ,n^'’ led" 
the supreme Court, and all other Officers of the tribes ta ^ 
United States, whose Appointments are not herein 
otherwise provided for, and which shall be estab- 
lished by Law : but the Congress may by Law vest 
the Appointment of such inferior Officers, as they 
think proper, in the President alone, in the Courts 
of Law, or in the Heads of Departments. 

[§ 3.] The President shall have Power to fill up 
all Vacancies that may happen during the Eecess of 
the Senste, by granting Commissions which shall 
expire at the End of their next Session. 

Section. .3. He shall from time to time give to 
tlie Congress rnformatioii of the State of the Union, akin 

and recommend to their Consideration such Meas- lo the pro 
ures as he shall judge necessary and expedient; he royaUom- 
may, on extraordinary Occasions, eomene both mnnirating 
Houses, or either of them, and in Case of Disagree- 
ment between them, with Bespect to the Time of Bryce bb^tb. 
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“ The Dies- Adjournment, he may adjourn them to such Time 
difcusses^ae think proper ; he shall receive Ambassa- 

leadine ques- dors and other public Ministers ; he shall take Care 
moment^* that the Laws be faithfully executed, and shall 
But as no* ' ‘ Commission all the Officers of the United States, 
one of his Section. 4. The President, Vice President and 
In'eith^ * ** *11 civil Officers of the United States, shall be 
House to ex- removed from Office on Impeachment for, and Con- 
defend them Treason, Bribery, or other high Crimes 

the mess^e ’ and Misdemeanors, 
is a shot in 
the air with- 


out practical 
result.” 


ARTICLE, m. 


No federa- 
tion had ever 
had a power- 
ful national 
Court. 
Compare 
with Arts, of 
Confed. xx. 
Sect. 2. 


Section. 1. The judicial Power of the United 
States, shall be vested in one supreme Court, and 
in such inferior Courts as the Congress may from 
time to time ordain and establish. The Judges, 
both of the supreme and inferior Courts, shall hold 
their Offices during good Behaviour, and shall, at 
stated Times, receive for their Services, a Compen- 
sation, which shall not be diminished during their 
Continuance in Office. 

Section. 2. [§ 1.] The judicial Power shall ex- 
tend to all Cases, in Law and Equity, arising under 
this Constitution, the Laws of the United States, 
and Treaties made, or which shall be made, under 
their Authority ; — to all Cases affecting Ambassa- 
dors, other public Ministers and Consuls ; — to all 
Cases of admiralty and maritime Jurisdiction ; — to 
Controversies to which the United States shall be a 
Party ; — to Controversies between two or more 
States ; — between a State and Citizens of another 
State ; — between Citizens of different States, — 
between Citizens of the same State claiming Lands 
under Grants of different States, and between a 
State, or the Citizens thereof, and foreign States, 
Citizens or Subjects. 

[§ 2.] In all Cases affecting Ambassadors, other 
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public Ministers and Consuls, and those in which a 
State shall be Party, the supreme Court shall hare 
original Jurisdiction. In all the other Cases before 
mentioned, the supreme Court shall have appellate 
Jurisdiction, both as to Law and Pact, with such 
Exceptions, and under such Begulations as the Con- 
gress shall make. 

[§ 3.] The Trial of aU Crimes, except in Cases 
of Impeachment, shall be by Jury; and such Trial 
shall be held in the State where the said Crimes 
shall have been committed ; but when not committed 
within any State, the Trial shall be at such Place or 
Places as the Congress may by Law have directed. 

Section. 3. [§ 1.] Treason against the United 
States, shall consist only in levying War agains* 
them, or in adhering to their Enemies, giving them 
Aid and Comfort. No Person shall be convicted of 
Treason unless on the Testimony of two Witnesses 
to the same overt Act, or on Confession in open 
Court. 

[§ 2.] The Congress shall have Power to declare 
the Punishment of Treason, but no Attainder of 
Treason shall work Corruption of Blood, or Forfei- 
ture except during the Life of the Person attainted. 


ARTICLE. IV. 

Section. 1. Full Faith and Credit bhall be given 
in each State to the public Acts, Records, and judi- 
cial Proceedings of every other State. And the 
Congress may by general Laws prescribe the Man- 
ner in which such Acts, Re^-ords and Proceedings 
shall be proved, and the Effect thereof. 

Section 2. [§ 1.] The Citizens of each State 
sliall be entitled to all Privileges and Immunities of 
Citizens in the several States. 

[§ 2.] A Person charged in any State with 
Treason, Felony, or other Crime, who shall flee 

17 


Limited by 
11th Amend- 
ment. 


Abridged 
text from 
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Articles of from Justice, and be found in another State, shall 
Son^iv*^ on Demand of the executive Authority of the 
extended by State from which he fled, be delivered up, to be 

Itth Amend- removed to the State having Jurisdiction of the 
ment. „ . ° 

Cnme. 


A cause of [§ 3.] CNo Person held to Service or Labour in 
violent con- one State, under the Laws thereof, escaping into 
from "lisi to another, shall, in Consequence of any Law or Beg- 
1804; super- ulation therein, be discharged from such Service or 
Amendment! l^abour, but shall be delivered up on Claim of the 
Party to whom such Service or Labour may be 
duej 


Kentucky, 
Vermont, 
Maine, West 
Virginia so 
constituted 
by consent. 


Section 3. [§ 1.] New States may be admitted 
by the Congress into this Union; but no new State 
shall be formed or erected within the Jurisdiction of 
any other State ; nor any State be formed by the 
Junction of two or more States, or Parts of States, 


without the Consent of the Legislatures of the 
States concerned as well as of the Congress. 

This article [ § Congress shall have Power to dispose 

settled the of and make all needful Rules and Regulations re- 
the?oii?pe- spectiug the Territory or other Property belonging 
tonceof Con- to the United States; and nothing in this Constitu- 
tion shall be so coiistiued as to Prejudice any 
nance of Claims of the United States, or of any particular 
State. 


Federal Section 4. The United States shall guarantee 

beim^^t- every State in this Union a Republican Form of 
edly called In Government, and shall protect each of them against 
sunectfons"' >' Application of the Legislature, or 

and also ’ of the Executive (when tlie Legislature cannot be 

at times of convened) against domestic Violence. 

strikes and 

riots. 


ARTICLE. V. 

The Congress, whenever two thirds of both 
Houses shall deem it necessary, shall propose 
Amendments to this Constitution, or, on the Ap- 
plication of the Legislatures of two thirds of the 
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eeveral States, shall call a Convection for proposing 
AiiiciHliiieiits, which, in either C'iisc, siiali be valid 
to all Intents and I’nrpoaes, as Part of this Const!' 
tution, when ratified by the Legislatures of three 
fourths of the several States, or by Conventions in 
three fourths thereof, as the one or the other Mode 
of Satificatiou may be proposed by the Congress; 
Provided Cthat no Amendment whi^ may be made 
prior to the Year Oue tliousand eight hundred and 
eight shall in any Manner affect the first and fourth 
Clauses in the Ninth Section of the first Article; 
and] that no State, without its Consent, shall be 
deprived of its equal Suffrage in the Senate. 

ARTICLE. VI. 

[§ 1.] All Debts contracted and Engagements 
entered into, before the Adoption of this Constitu- 
tion, shall be as valid against the United States 
under this Constitution, as under the Confed- 
eration. 

[§ 2.] This Constitution, and the Laws of the 
United States which shall be made in Pursuance 
thereof ; and all Treaties made, or which shall be 
made, under the Authority of the United States, 
shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any 
Thing in the Constitution or Laws of any State to 
the Contrary notwithstanding. 

[§ 3.] The Senators and Representatives before 
mentioned, and the Members of the several State 
Legislatures, and all executive and judicial Oflficers, 
both of the United States and of the several States, 
shall be bound by Oath or Affirmation, to support 
this Constitution ; but no religious Test shall ever 
be required as a Qualification to any Office or public 
Trust under the United States. 


This method 
of amending 
the Con- 
stitution 
has proved 
cumoeTBome. 
But 15 out 
of about 1700 
proposed 
amendments 
have been 
ratified. 


See 14th 
Amendment. 


A splendid 
and powerful 
clause. 
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ARTICLE. VII. 


Technically 
a breach of 
the previous 
Articles of 
Confedera- 
tion. 


The Ratification of the Conventions of nine States, 
shall be sufficient for the Establishment of this Con- 
stitution between the States so ratifying the Same. 

JiotfE in Convention by the Unauinioos 
[Note of the Consent of the States present the Seven- 
(Iranghtsman as to teenth Day of September in the Year of 
interlineations in our Lord one thousand seven hundred and 
tlie text of the man- Eighty seven and of the Independence of 
uscript.] the United States of America the Twelfth 

Attest In Witness whereof We have hereunto 

WilliauJackson. subs^bed onr names. 

Secretary. Go WASHINGTON — 

Presidt and deputy from ViTginia, 


Delaware. 

f Geo : Read 
Gunning Bedpokd jun 
•{ John Dickinson 
Richahd Bassett 
Jaco Bbook 

JVew Hampshire. 

John I^angdon ) 
Nicholas Gilman f 


Massachusetts. 


North Carolina. 

{ Wm. Blount 
R icai>. Dobbs Spaigiit 
H u Williamson 


South Carolina 

r J. Rutledge 
Chauleb Coteswobth 
Pinckney 

Charles Pinckney 
[ Pierce Butler 


{ Nathaniel Gorham 
Rufus King 

Maryland, 


Georgia. 

( William Few 
(Abe Baldwin 


James McHenry 

Dan of St. Tnos. Jen- Connecticut, 

IFEK 

Danl Carroll ( Wm. Saml. Johnson 

(Roger Sherman 


Ftrtifnfa. 

( John Blair — 

1 James Madison Jr. 


New York . 

Alexander Hamilton 
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New Jersey. 

i WiL: Livingston 
Datiu Bbeablet 
W u: Patebson. 
Jona: Dayton 


Pennsylvania. 

B Franklin 
I' noMAS Mifflin 
Eobt. Morris 
J Geo. Clyueu 
I Tbos. Fm Simons 
Jared Ingersoll 
James Wilson. 
Grouv Morris 


AMENDMENTS. 


[ARTICLE 1.] 

Congress shall make no law respecting an estab- 
lislimeiit of religion, or prohibiting the free exercise 
thereof ; or abridging the freedom of speech, or of 
the press; or the right of the people peaceably to 
assemble, and to petition the Government for a re- 
dress of grievances. 

[ARTICLE n.] 

A well regulated Militia, being necessary to the 
security of a free State, the right of the people to 
keep and bear Arms, shall not be infringed. 

[ARTICLE III.] 

No Soldier shall, in time of peace be quartered 
in any house, without the consent of the Owner, nor 
in time of war, but in a manner to be prescribed by 
law. 

[ARTICLE IV.] 


The first ten 
amendments 
were adopted 
at one time 
(Sept. 26, 
1789); and 
declared in 
force Dec. 15, 
1701. They 
satisfied the 
popular de- 
mand for a 
bill of 

Hights. See 
Petition of 
Itight. X. 
xl. Bill of 
itights (12). 


The right of the people to be secure in their per- 
sons, houses, papers, and effects, against unreason- 
able searches and seizures, shall not be violated, 
and no Warrants shall issue, but upon probable 
cause, supported by Oath or affirmation, and partic- 
ularly describing the place to be searched, and the 
persons or things to be seized. 
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[ARTICLE V.] 

No person shall be held to answer for a capital, 
or otherwise infamous crime, unless on a present- 
ment or indictment of a Grand Jury, except in 
cases arising in the land or naval forces, or in the 
Militia, when in actual service in time of War or 
public danger ; nor shall any person be subject for 
the same oflfence to be twice put in jeopardy of life 
or limb; nor shall be compelled in any criminal 
case to be a witness against himself, nor be deprived 
of life, liberty, or property, without due process of 
law ; nor shall private property be taken for public 
use, without just compensation. 

[ARTICLE VI.] 

Amendments In all criminal prosecutions the accused shall 
state B *^U8h ® speedy and public trial, by an 

Common impartial jury of the State and district wherein the 
Law, and crime sliall have been committed, which district 
shall have been previously ascertained by law, and 
to be informed of the nature and cause of the accu- 
sation ; to be confronted with the witnesses against 
him ; to have compulsory process for obtaining wit- 
nesses in his favour, and to have the Assistance of 
Counsel for his defence. 

[ARTICLE VII.] 

In suits at common law, where the value in con- 
troversy shall exceed twenty dollars, the right of 
trial by jury shall be preserved, and no fact tried 
by a jury shall be otherwise re-examined in any 
Court of the United States, than according to the 
rules of the common law. 

[ARTICLE VIII.] 

Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments 
infiicted. 
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[ARTICLE IX.] 

The enumeration in the Constitution, of certain 
rights, shall not be construed to deny or disparage 
others retained by the people. 

[ARTICLE X.] 

The powers not delegated to the United States by 
the Constitution, nor pi-ohibited by it to the States, 
are reserved to the States respectively or to the 
people. 


[ARTICLE XI.] 

The Judicial power of the United States shall not Proposed 
be construed to extend to any suit in law or equity, Re- 
commenced or prosecuted against one of the United dared In 
States by Citizens of another State, or by Citizens ®» 

or Subjects of any Foreign State. 

[ARTICLE XU.] 

The Electors shall meet in tiieir respective states. Proposed 
and vote by ballot for President and Viee-l^resident, 
one of whom, at least, shall not be an inhabitant of force Sept, 
the same state with themselves ; tliey shall name in 
their ballots the person voted for as President, and prevent 
in distinct ballots the person voted for as Vice- ties and 
President, and they shall make distinct lists of all dead-locks, 
persons voted for as President, and of all persons 
voted for as Vice-President, and of the number of 
votes for each, which lists they shall sign and cer- 
tify, and transmit sealed to the scat of the govern- 
ment of the United States, directed to the President 
of tlie Senate ; — The President of the Senate shall, 
in the presence of the Senate and House of Repre- 
sentatives, open all the certificates and the votes 
shall then be counted; — The person having the 
greatest number of votes for President, shall be 
the Presideot, if such number be a majority of the 
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whole number of Electors appointed; and if no 
person have such majoritj, then from the persons 
having the highest numbers not exceeding three on 
the list of those voted for as Prasident, the House 
of Bepresentatires shall choose immediately, by 
ballot, the president. But in choosing the Presi- 
dent, the votes shall be taken by states, the repre- 
sentation from each state having one vote ; a 
quorum for this purpose shall consist of a member 
or members from two-thirds of the states, and a 
majority of all the states shall be necessary to a 
choice. And if the House of Bepresentatives shall 
not choose a President whenever the right of choice 
shall devolve upon them, before the fourth day of 
March next following, then the Vice-President shall 
act as President, as in the case of the death or other 
constitutional disability of tlie President. — The per- 
son having the greatest number of votes as Vice- 
President, shall be the Vice-President, if such number 
be a majority of the whole number of Electors ap- 
pointed, and if no person have a majority, then 
from the two highest numbers on the list, the Senate 
In^tli^rifil- shall choose the Vice-President; a quorum for the 
scripts these purpose shall consist of two-thirds of the whole 
twelve number of Senators, and a majority of the whole 
haveno™***^*^* number shall be necessary to a choice. But no 
numbers. person constitutionally ineligible to the office of 
Amendments president shall be eligible to that of Vice-President 

appea/in of the United States. 

Ch. xxl. 
below. 

CONTEMPORARY EXPOSITION 

T&UXKUS ( 1787 ) 

Monday, September 17. — In Convention. — The engrossed 
Constitution being read. Doctor Franklin rose with a speech in 
his hand, which he had reduced to writing for his own conve- 
nience, and which Mr. Wilson read in the words following : — 

“ Mr. President ; I confess that there are several parts of 
this Constitution which I do not at present approve, but 1 am 
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not sure I shall never approve them. For having lived long, 
I have experienced many instances of being obliged by better 
infonnation, or fuller consideration, to change opinions even on 
important subjects which I onoe thought right, but found to be 
otherwise. It is therefore that, the older I grow, the more apt 
I am to doubt my own judgment, and to pay more respect to 
the judgment of others. Most men, indeed, as well as most 
sects in religion, think themselves iii possession of all truth, 
and that wherever others differ from them it is so far error, 
Steele, a Protestant, in a dedication, tells the Pope, that the only 
difference between our churches, in their opinions of the cer- 
tainty of their doctrines, is, ‘ the Church of Rome is infallible, 
and the Church of England is never in the wrong.' Ilut thougli 
many private persons tliink almost as highly of their own infal- 
libility as of that of their sect, few express it so naunrally as a 
certain French lady who, in a dispute with her sister, said, ^ I 
don’t know how it happens, sister, but I meet with nobody but 
myself that is always in the right — il n'y a que rnoi a toujours 
raison.’ 

** In these sentiments, sir, I agree to this Constitution, with 
all its faults, if they are snch ; because 1 think a (leueral Gov- 
ernment necessary for us, and there is no form of government 
but what may be a blessing to the people if well administered ; 
and believe further, that this is likely to be well administered 
for a course of years, and can only end in despotism, as other 
forms have done before it, when the people shall become so cor- 
rupted as to need despotic government, being incapable of any 
other. I doubt, too, whether any other Convention we can ob- 
tain may be able to make a better Constitution, for when you 
assemble a number of men to have the advantage of their joint 
wisdom, you inevitably assemble with those men all their preju- 
dices, their passions, their errors of opinion, their local inter- 
ests, and their selfish views. From sneli an assembly can a 
perfect production be expected? It therefore astonishes me, 
sir, to find this system approaching so near to perfeeiiou as it 
does ,* and I think it will astonish our enemies, who are waiting 
with confidence to hear that onr councils are confounded, like 
those of the builders of Babel ,* and that our States are on the 
point of separation, only to meet hereafter for the purpose of 



266 


FEDERAL CONSTITUTION 


[Ch. xvn 


cutting one another's throats. Thus I consent, sir, to this Con- 
stitution, because 1 expect no better, and because 1 am not sure 
that it is not the best. The opinions I have had of its errors 
I sacrifice to the public good. I have never whispered a syl- 
lable of them abroad. Within these walls they were bom 
and here they shall die. If every one of us, in returning to 
our constituents, were to report the objections he has had to it, 
and endeavour to gain partizans in support of them, we might 
prevent its being generally received, and thereby lose all the 
salutary effects and great advantages resulting naturally in our 
favour among foreign nations as well as among ourselves, from 
our real or apparent unanimity. Much of the strength and 
efilciency of any government, in procuring and securing happi- 
ness to the people, depends on opinion — on the general opinion 
of the goodness of the government as well as of the wisdom 
and integrity of its governors. I hope, therefore, that for our 
own sakes, as a part of the people, and for the sake of pos- 
terity, we shall act heartily and unanimously in recommending 
this Constitution (if approved by Congress and confirmed by 
the Conventions) wherever our influence may extend, and turn 
our future thoughts and endeavours to the means of having it 
well administered. 

“ On the whole, sir, I cannot help expressing a wish that every 
member of the Convention, who maj' still have objections to it, 
would, with me, on this occasion doubt a little of his own 
infallibility, and, to make manifest our unanimity, put his 
name to this instrument.” 

He then moved that the Constitution be signed by the mem- 
bers, and offered the following as a convenient form, viz. ; 
“ Done in Convention by the unanimous consent of the Stages 
present, the seventeenth of September, &c. In witness where- 
of we have hereunto subscribed our names.” This ambiguous 
form had been drawn up by Mr. Gonverneur Morris, in order to 
gain the dissenting members, and put into the hands of Doctor 
Franklin that it might have the better chance of success. . . . 

The Constitution being signed by all the members except Mr. 
Haiidolph, Mr. Mason and Mr. Gerry, who declined giving it 
the sanction of their names, the Convention dissolved itself by 
an adjournment sine die. 
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Whilst the last members were signing, Doctor Franklin, look- 
ing towards the President’s chair, at the back of which a rising 
san happened to be painted, observed to a few members near 
him that painters had found it difficult to distinguish, in their 
art, a rising, from a setting, sun. I have, said be, often 
and often, in the coarse of the session, and the vicissitudes of 
my hopes and fears as to its issue, looked at that behind the 
President, without being able to tell whether it was rising or 
setting ; but now, at length, I have the happiness to know, that 
it is a rising, and not a setting, sun. 

Bukjakih FRAKKLm in Henry D. Gilpin's Madison Papers. HI. 1S96-1624. 


MASON (1787) 

There is no declaration of rights ... In the Honse of 
Representatives there is not the substance, but the shadow 
only of representation. . . . The Senate have the power of 
altering all money-bills, and of originating appropriations of 
money . . . although they are not the representatives of the 
people. . . . 

The judiciary of the United States is so constructed and 
extended as to absorb and destroy the judiciaries of the several 
States. . . . The President of the United States has no con- 
stitutional council ; he will therefore be unsupported by proper 
information and advice. . . . 

This government will commence in a moderate aristocracy ; 
it is at present impossible to foresee whether it will in its 
operation produce a monarchy or a corrupt oppressive aris- 
tocracy ; it will most probably vibrate some years between the 
two, and then terminate in the one or the other. 

Geobox IHabon, Address to the dtieens of Vtryima, in P. L. Ford, Pam- 
phlets on the Constitution 329, 332, 

THE FEDEBAUBT (1787) 

If Ihe new Constitution be examined with accuracy and can- 
dour, it will be found that the change which it proposes consists 
much less in the addition of New Powebs to the Union, than 
in the invigoratioii of its Obiginai:. Powers. The regulation of 
commerce, it is true, is a new power; but that seems to be 
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an addition which few oppose, and from which no apprehen- 
sions are entertained. The powers relating to war and peace, 
armies and fleets, treaties and finances, with the other more 
considerable powers, arc all vested in the existing Congress by 
the articles of Confederation. The proposed change does not 
enlarge these powers ; it only substitutes a more effectual mode 
of administrating them. The change relating to taxation may 
be regarded as the most important; and yet the present Con- 
gress have as complete authority to Bequire of the States 
indefinite supplies of money for the common defence and 
general welfare, as the future congress will have to require 
them of individual citizens; and the latter will be no more 
bound than the States themselves have been, to pay the quotas 
respectively taxed on them. Had the States complied punc- 
tually with the articles of Confederation, or could their com- 
pliance have been enforced by as peaceable means as may be 
used with success towards single persons, our past experience 
is very far from countenancing an opinion, that the State gov- 
ernments would have lost their constitutional powers, and have 
gradually undergone an entire consolidation. To maintain that 
such an event would have ensued, would be to say at once, that 
the existence of the State governments is incompatible with 
any system whatever that accomplishes the essential purposes 
of the Union. 

At,EXA.KDER Hakiltoit in The FedervlitC, No. xlv. 291. 

HAMIIiTOE (1T87) 

The new Constitution has in favour of its success these cir- 
cumstances. A very great weight of infiuence of the persons 
who framed it, particularly in the universal popularity of 
General Washington. The good-will of the commercial in- 
terest throughout the States, which will give all its efforts to 
the establishment of a government capable of regulating, pro- 
tecting, and extending the commerce of the Union. The 
good will of most men of property in the several States, who 
wish a government of the Union able to protect them against 
domestic violence, and the depredations which the democratic 
spirit is apt to make on property, and who are besides anxious 
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for the respectability of the nation. The hopes of the credi- 
tors of the United States, that a general government possess- 
ing the means of doing it, will pay the debt of the Union. A 
strong belief in the people nt large of the insufficiency of the 
present Confederation to preserve the existence of the Union, 
and of the necessity of the Union to their safety and pros- 
perity; of course, a strong desire of a change, and a pre- 
disposition to receive well the propositions of the convention. 

Against its success is to be put the dissent of two or three 
important men in the convention, who will think their charac- 
ters pledged to defeat the plan ; the influence of many incon- 
siderable men in possession of considerable offices under the 
State governments, who will fear a diminution of their conse- 
quence, power, and emolument, by the establishment of the 
general government, and who can hope for nothing there ; the 
influence of some eonaiderable men in office, possessed of talents 
and popularity, who, partly from the same motives, and partly 
from a desire of playing a part in a convulsion for their own 
aggrandizement, will oppose the quiet adoption of the new 
government (some considerable men out of office, from motives 
of ambition, may be disposed to act the same part). Add to 
these causes the disinclination of the people to taxes, and of 
course to a strong government ; the opposition of all men much 
in debt, who will not wish to see a government established, one 
object of which is to restrain the means of cheating creditors ; 
the democratical jealousy of the people, which may be alarmed 
at the appearance of institutions that may seem calculated to 
place tlie power of the community in few hands, and to raise 
a few individuals to stations of great pre-eminence; and the 
influence of some foreign powers, who, from different motives, 
will not wish to see an energetic government established 
throughout the States. 

Albxakdbr Hamilton, Works. 1. 400-402. 

WASHIHOTON (1787) 

To Patrick Henry. 

Mount Vbknon, 24, Septbmbek, 1787. 

Dear Sm, — In the first moment after ray return, I take 
the liberty of sending you a copy of the constitution, which 



270 


FEDERAL CONSTITUTION [Ch. XVU 


the federal convention has submitted to the people of these 
States. 1 accompany it with no observations. Yonr own 
judgment will at once discover the good and the exceptionable 
parts of it; and your experience of the difficulties, which 
have ever arisen when attempts have been made to reconcile 
such variety of interests and local prejudices, as pervade the 
several States, will ' render explanation unnecessary. 1 wish 
the constitution, which is offered, had been made more per- 
fect; but I sincerely believe it is the best that could be 
obtained at this time. And, as a constitutional door is 
opened for amendment hereafter, the adoption of it, under 
the present circumstances of the Union, is in my opinion 
desirable. 

From a variety of concurring accounts it appears to me, that 
the political concerns of this country are in a manner suspended 
by a thread, and that the convention has been looked up to, by 
the reflecting part of the commonity, with a solicitude which is 
hardly to be conceived ; and, if nothing had been agreed on by 
that body, anarchy would soon have ensued, the seeds being 
deeply sown in every soil. 

Gbobgb Wabhimgton, Works. XL 164, 165. 

wABHnroTOir (itss) 

To THE Mar<}uis de Lafatette. 

Mount Ybknon, Fsbroarv 7, 1788. 

Mr Deab Marquis, ... As to my sentiments with re- 
spect to the merits of the new constitution, I will disclose 
them without reserve, (althoi^h by passing through the post- 
office they should become known to all the world,) for in truth 
I have nothing to conceal on that subject. It appears to me, 
then, little short of a miracle, that the delegates from so many 
different States, (which States yon know are also different from 
each other,) in their manners, circumstances, and prejudices, 
should unite in forming a system of national government, so 
little liable to well-founded objections. Nor am I yet such an 
enthusiastic, partial, or undiscri minuting admirer of it, as not 
to perceive it is tinctured with some real (though not radical) 
defects. . , . With regard to the two great points (the pivots 
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upon which the whole machine must move) , my creed is simply, 
1st. That the general government is not invested with more 
powers, than are indispensably necessary to perform the func- 
tions of a good government ; and consequently that no objec- 
tion ought to be made against the quantity of power delegated 
to it. 

2dly. That these powers . . . are so distribated among the 
legislative, executive, and judicial branches into which the gen- 
eral government is arranged, that it can never be in danger of 
degenerating into a monarchy, an oligarchy, an aristocracy, or 
any other despotic or oppressive form, so long as there shall 
remain any virtue in the body of the people. . . . 

Geokgb WABamoToy, Workt. XI. 318,219 

DICKINSON (1T88) 

Some of our fellow-citizens have ventured to predict the 
future of United America, if the system proposed to us, shall 
be adopted. 

Though every branch of the constitution and government is 
to be populai', and guarded by the strongest provisions that 
until this day have occurred to mankind, yet the system will 
end, they say, in the oppressions of a monarchy, or aristocracy 
by the federal servants or some of them. . . . 

The proposed confederation offers to us a system of diversi- 
fied representation in the legislative, exeentive, and judicial 
departments as essentially necessary to the good government 
of an extensive republican empire. Every argument to recom- 
mend it, receives new force, by contemplating events that must 
take place. The number of states in America will increase. 
If not united to the present, the consequences are evident ; if 
united it must be by a plan that will communicate equal liberty 
and assure just protection to them. 

JoHv Dickinson, in P. L Ford’s Pamphlett on thr Con^tituhon 195, 204. 

cox* (1788) 

'The people will remain, under the proposed constitution, the 
fountain of power and public honour. The President, the Sen- 
ate, and the House of Representatives, will be the channels 
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through which the stream will flow — hut it will flow from the 
people, and from them only. 

Every ofllce, religions, civil and military will be either their 
immediate gift or it will come from them through the hands of 
their servants. 

And this, as observed before, will be guaranteed to them 
under the state constitution which they respectively approve ; 
for they cannot be royal forms, cannot be aristocratical, but 
must be republican. . . . 

There is no spirit of arrogance in the new federal constitu- 
tion. It addresses you with becoming modesty, admitting that 
it may contain errors. Let us give it a trial ; and when expe- 
rience has taught its mistakes, the people, whom it preserves 
absolutely all powerful, can reform and amend them. That I 
may be perfectly understood, 1 wUl acknowledge its acceptance 
by all the states, without delay is the second wish of my heart. 
The first is, that our country may be virtuous and free. 

Tasca Coxa, in F. L. Ford’s Pamphlets on the ConsttStfioa. 147, 153, 164. 

JSirFXBSOX (1821) 

This Convention met at Philadelphia on the 25th of May, '87. 
It sat with closed doors, and kept all its proceedings secret, until 
its dissolution on the 1 7th of September, when the results of its 
labours were published all together. I received a copy, early in 
November, and read and contemplated its provisions with great 
satisfaction. As not a member of the Convention, however, nor 
probably a single citizen of the Union, had approved it in all its 
parts, so I, too, found articles which I thought objectionable. 
The absence of express declarations ensuring freedom of re- 
ligion, freedom of the press, freedom of the person under the 
uninterrupted protection of the Habeas corpus, and trial by 
jury in Civil as well as in Criminal cases, excited my jealousy ; 
and the re-eligibility of the President for life, I quite disap- 
proved. I expressed freely, in letters to my friends, and most 
particularly to Mr. Madison and General Washington, my ap- 
probations and objections. How the good should be secured 
and the ill brought to rights was the difficulty. To refer it 
back to a new Convention might endanger the loss of the 
whole. My flrat idea was, that the nine States first acting, 
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should accept It unconditionallj, and thus secure what in it 
was good, and that the four last should accept on the previous 
condition, that certain amendments should he agreed to ; but a 
better coarse was devised, of accepting the whole, and trusting 
that the good sense and honest intentions of our citizens, would 
make the alterations which should be deemed necessary. 

Thomas JsFnasoM, Workt. L 79. 


CRITICAL COMMENT 

WXBSTXB (1833) 

The Constitution of the United States, founded in or on the 
consent of the people, may be said to rest on compact or con- 
sent ; but it is not itself the compact, but its result. 'When the 
people agree to erect a government, and actnally erect it, the 
thing is done, and the agreement is at an end. The compact 
is executed, and the end designed by it attained. Henceforth, 
the fruit of the agreement exists, but the agreement itself is 
merged in its own accomplishment ; since there can be no longer 
a subsisting igreement or compact to form a constitution or 
government, after that constitution or government has been 
actually formed and established. . . . 

The Constitution, Sir, regards itself as perpetual and immor- 
tal. It seeks to establish a union among the people of the 
States, which shall last through all time. ... It is the associ- 
ation of the people, under a constitution of government, uniting 
their power, joining together their highest interests, cementing 
their present enjoyments, and blending, in one indivisible mass, 
all their hopes for the future. Whatsoever is steadfast in just 
political principles; whatsoever is permanent in the structure 
of human society; whatsoever there is which can derive an 
enduring character from being founded on deep-laid principles 
of constitutional liberty, and on the broad foundations of the 
public will, — all these unite to entitle this instrurncut to be 
regarded as a permanent constitution of government. 

Dasibl Wsbstsb, Works. Ill 468, 47& 
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BTO£T (1833) 

In our fntare commentaries upon the constitution we shall 
treat it, then, as it is denominate in the instrument itself, as 
a constitution of government, ordained and established by the 
people of the United States for themselves and their posterity. 
They have declared it the supreme law of the land. They have 
made it a limited government They have defined its authority. 
They have restrained it to the exercise of certain powers, and 
reserved all others to the states or to the people. It is a popu- 
lar government. Those, who administer it, are responsible to 
the people. It is as popular, and just as much emanating from 
the people, as the state governments. It is created for one pur- 
pose ; the state governments for another. It may be altered, 
and amended, and abolished at the will of the people. In short, 
it was made by the people, made for the people, and is respon- 
sible to the people. . . . 

The constitution of the United States is to receive a reason- 
able interpretation of its language, and its powers, keeping in 
view the objects and purposes, for which those powers were 
conferred. By a reasonable interpretation, we mean, that in 
case the words are susceptible of two different senses, the one 
strict, the other more enlarged, that should be adopted, which 
is most consonant with the apparent objects and intent of the 
constitution; that which will give it efficacy and force, as a 
ffovemment, rather than that, which will impair its operations, 
and reduce it to a state of imbecility. Of course we do not 
mean, that the words for this purpose are to be strained beyond 
their common and natural sense ; but keeping within that limit, 
the exposition is to have a fair and just latitude, so as on the 
one hand to avoid obvious mischief, and on the other hand to 
promote the public good. . . . 

But a constitution of government, founded by the people for 
themselves and their posterity, and for objects of the most 
momentous nature, for perpetual union, for the establishment 
of justice, for the general welfare, and for a perpetuation of the 
blessings of liberty, necessarily requires, that every interpre- 
tation of its powers should have a constant reference to these 
objects. No interpretation of the words, in which those pow- 
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ers are granted, can be a sound one, which narrows down their 
ordinary import, so as to defeat those objects. 

Joseph Stobt, Commeniaritt on tin ContMution of the United Stata. 134, 
139, 141. 

GLADSTONE (1ST8) 

The students of the future, in this department [political 
philosophy], will have much to say in the way of comparison 
between American and British institutions. The relationship 
between these two is unique in history. It is always interest- 
ing to trace and to compare Constitutions, as it is to compare 
languages ; especially in such instances as those of the Greek 
States and the Italian Republics, or the diversified forms of 
the feudal system in the different countries of Europe. But 
there is no parallel in all the records of the world to the case 
of that prolific British mother, who has sent forth her innu- 
merable children over all the earth to be the founders of half- 
a-dozen empires. She, with her progeny, may almost claim 
to constitute a kind of Universal Church in politics. But, 
among these children, there is one whose place in the world's 
eyes and in history is superlative ; it is the American Repub- 
lic. She is the oldest born. She has, taking the capacity of 
her land mto view as well as its mere measurement, a natural 
base for the greatest continuous empire ever established by 
man. 

. . . And for the political student all over the world, it 
will be beyond anything curious as well as useful to examine, 
with what diversities, as well as what resemblances, of ap- 
paratus, the two greater branches of a race born to command 
have been minded, or induced, or constrained to work out, in 
their sea-severed seats, their political destinies according to 
the respective laws appointed for them. . . . 

There were, however, the strongest reasons why America 
could not grow into a reflection or repetition of England. 
Passing from a narrow island to a continent almost without 
bounds, the colonists at once, and vitally, altered their condi- 
tions of thought, as well as of existence, in relation to the 
most important and most operative of ail social facts, the 
possession of the soil. . . . 



276 


FEDEEAL CONSTITUTION [Ch- XVII 


It is to the honour of the British monarchy that, upon the 
whole, it frankly recognized the facts, and did not pedantically 
endeavour to constrain by artificial and alien limitations the 
growth of the infant States. It is a thing to be remembered 
that the accusations of the colonies in 1776 were entirely 
levelled at the King actually on the throne, and that a gen- 
eral acquittal was thus given by them to every preceding 
reign. Their infancy had been upon the whole what their 
manhood was to be, self-governed and republican. Their Rev- 
olution, as we call it, was like ours in the main, a vindication 
of liberties inherited and possessed. It was a Conservative 
revolution ; and the happy result was that, notwithstanding the 
sharpness of the collision with the mother-country, and with 
domestic loyalism, the Thirteen Colonies made provision for their 
future in conformity, as to all that determined life and manners, 
with the recollections of their past. The two constitutions of 
the two countries express indeed rather the differences than the 
resemblances of the nations. The one is a thing grown, the 
other a thing made; the one a praxis, the other a poiesis; 
the one the offspring of tendency and indeterminate time, the 
other of choice and of an epoch. But, as the British Constitution 
is the most subtle organism which has proceeded from the 
womb and the long gestation of progressive history, so the 
American Constitution is, so far as I can see, the most wonder- 
ful work ever struck off at a given time by the brain and pur- 
pose of man. It has had a century of trial, under the pressure 
of exigencies caused by an expansion unexampled in point of 
rapidity and range: and its exemption from formal change, 
though not entire, has certainly proved the sagacity of the con- 
structors, and the stubborn strength of the fabric. 

WiLUAii Ewast Gladstoitk, Km Begond Sea in Gleamng* of PaA 
Yeari. 1204-212. 


OOOLST <1880) 

In America the leading principle of constitutional liberty has 
from the first been, that the sovereignty reposed in the people ; 
and as the people could not in their collective capacity exercise 
the powers of government, a written constitution was by general 
consent agreed upon in each of the States. These constitutions 
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create departments for the exercise of sovereign powers ; pre- 
scribe the extent of the exercise, and the methods, and m some 
particulars forbid that certain powers which would be within 
the compass of sovereignty shall be exercised at all. . . . The 
constitution, moreover, is in the nature of a covenant of the 
sovereign people with each individual thereof, under which, 
while they intrust the powers of government to political agencies, 
they also divest themselves of the sovereign power of making 
changes in the fundamental laws except by the method in the 
constitution agreed upon. The Constitution of the United 
States creates similar governmental trusts and imposes aimilitr 
restrictions. . . . 

The government created by the Constitution is one of limited 
and enumerated powers, and the Constitution is the measure and 
the test of the powers conferred. Whatever is not conferred is 
withheld, and belongs to the several States or to the people 
thereof. As a constitutional principle this must result from a 
consideration of the circumstances under which the Constitution 
was formed. The States were in existence before, and possessed 
and exercised nearly all the powers of sovereignty. The Union 
was in existence, but the Congress which represented it possessed 
a few powers only conceded to it by the States, and these cir- 
cumscribed and hampered in a manner to render them of little 
value. . . . But it was not within the intent of those who formed 
the Constitution to revolutionize the States, to over! urn the pre- 
sumptions that supported their authority, or to create a new 
government with uncertain and undefined powers. The purpose, 
on the contrary, was to perpetuate the States in their integrity, 
and to strengthen the union in order tliat they might be pei- 
petn.nted. . . . By Art. VI. it is declared that “ This Constitution 
and the laws of the United States which shall be made in pur- 
suance thereof, and all treaties made, or which shall be made, 
under the authority of the United States, shall be the supreme 
law of the land ; and the judges In every State shall be bound 
thereby, anything in the Constitution or laws of any State to 
the contrary notwithstanding.” Upon this it is to be observed : — 

(1) The Congress of the Unit^ States derives its power to 
legislate from the Constitution, which is the measure of its au- 
thority; and any enactment f»f Congress which is opposed to 
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its provisions^ or is not 'within the grant of powers made by it, 
is unconstitutional, and therefore no law, and obligatory upon 
no one. 

(2) As between a law of the United States made in pursuance 
of the Constitution and a treaty made under the authority of the 
United States, if the two in any of their provisions are found 
to conflict, the one last in point of time must control. For the 
one as well as the other is an act of sovereignty, differing only 
in form and in the organ or agency through which the sovereign 
will is declared. Each alike is the law of the land in its adop- 
tion, and the last law must repeal everything that is of no 
higher authority which is found to come in conflict with it. 
A treaty may therefore supersede a prior act of Congress ; and, 
on the other hand, an act of Congress may supersede a prior 
treaty. 

(3) A State law must yield to the supreme law, whether ex- 
pressed in the Constitution of the United States, or in any of its 
laws or treaties, so far as they come in collision, and whether 
it be a law in existence when the “ supreme law" was adopted 
or enacted afterward. The same is true of any provision in the 
constitution of any State which is found to be repugnant to the 
Constitution of the Union. And not only must “ the judges in 
every State ” be bound by such supreme law, but so must the 
State itself, and every official in all its departments, and every 
citizen. 

(4) The Constitution itself never yields to treaty or enact- 
ment ; it neither changes with time, nor does it in theory bend 
to the force of circumstances. It may be amended according to 
its own permission ; but while it stands it is “ a law for rulers 
and people, equally in war and in peace, and covers with the 
shield of its protection all classes of men, at all times and under 
all circumstances,” Its principles cannot, therefore, be set aside 
in order to meet the supposed necessities of great crises. 

Thomas M. Coquet, Constitutional Law. 22-32. 

j. c. Huan ( 1881 ) 

The Revolutionary or Continental Congress, July 4, 1776, 
declared the ‘‘United Colonies” to be free and independent 
States, “ in the name and by the authority of the good people of 



1880-1889] 


CRITICAL COMMENT 


279 


these colonies.” But the delegates to that Congress, before as 
well as after the establishment of State governments, had re- 
ceived their appointment from electoral agencies which, in their 
connection with the people whom they claimed to represent, 
were very different in the various colonies. 

In the government, under the Articles of Confederation, the 
united political people of the States exercised their power for 
general national pui'poses, by the intervention of the same 
organs by which they exercised power for local or State 
purposes. 

In the government, under the Constitution, the same political 
people, without a revolution, i. e., without any shifting of sove- 
reign power, exercised their powers for national purposes by 
the immediate action, through special representatives, of the 
political people of each State. 

The possession by this “people of the United States” of 
the powers exerted by a general government, co-existent with 
the possession by the same people of other powers, exerted by the 
State governments, continued, in manner and form more or less 
distinctly recognized, from the time of the Revolution onward ; 
and, prior to the late civil war, no political people or body 
politic had appeared, on the territory recognized by foreign 
nations from time to time as belonging to the United States, in 
any public international relation, except as one of the United 
States, or been recognized by foreign nations or by any State 
of the Union as using or holding in severalty the powers ex- 
erted by the general government. 

JoBM C. Hdbd, The Theory of oar National Kxutenee. 184, 135. 


E. F. SUITE (1889) 

In ample season for discussion and action before the adjourn- 
ment of the first session of the first Congress, Madison pre- 
sented a selection of the most desirable amendments suggested 
by the ratifying States. The ch.anges most widely called for 
sacrificed nothing vital to the success of the new instrument. 
They rendered the Constitution its own expounder ; they con- 
centrated all the tenets of liberty in Magna Charts, the Petition 
of Right, and the Bill of Rights. The prompt action of the 
States in ratifying tea out of the twelve amendments submitted 
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by Congress proved that these amendments nrere needed, and that 
the efforts of the anti-Federalists for a second constitutional 
convention were not frnitless or unreasonable. . . . 

The amendments once ratified, all notes of opposition were 
lost in the cliorus of admiration that resounded from every 
quarter. In the worship of the Constitution that instantly sue. 
ceeded, men forgot that ‘ ‘ it had been extorted from the grind- 
ing necessity of a reluctant people.” Even those who had so 
powerfully contended for a second constitutional convention 
began during Washington’s first administration to prove as pre- 
eminently “ the friends of the Constitution,” and it was almost 
impossible to believe that an instrument, accepted by all parties 
as the last word of political wisdom, had been produced in a 
conflict of opinion, adopted with doubt, ratified with hesitation, 
and amended with diflSculty. 

Euwabd V. Smith, in J. F. Jameson’s Euayi on the Conetitutionai Bittory 
0 / the United States. 111,115. 


HART (1891) 

During the first few years of its existence the Constitution 
was most fortunately administered by those who had framed it, 
believed in it, and had the wisdom to apply it. Men like Ham- 
ilton and Washington shaped a series of organizing acts which 
proved but less important than the original text. Then came 
a period of nearly a quarter of a century (1793-1815), when the 
Republic was involved in foreign complications, including an 
annexation of territory larger than its original area, and ending 
in a war; the power over foreign affairs was thus consolidated. 
The next twenty years (1815-1835) was a time of great com- 
mercial growth, and public sentiment favored the application 
of national powers, both of creation and regulation. A bank 
was secured; internal improvements applied; commercial treaties 
were negotiated ; and the protective policy was initiated. Then 
came (1835-1860) a period of great effort to restrict federal 
powers, partly on principle, and partly lest those powers should 
be used against slavery. . . . 

. . . The Constitution of 1789 has therefore undergone great 
changes, most of them in the direction of greater centraliza- 
tion. Amendments have rarely been necessary, because each 
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generation has found the general principles laid down sufficient 
to give the government power to deal with new questions which 
come before it. The elasticity and flexibility of the Constitu- 
tion have not only preserved the federation, but have introduced 
a new principle into federal government. A Constitution framed 
for four millions of people, grouped in thirteen thinly populated 
rural States, suffices for sixty-three millions, in forty-four rich 
States, abounding in cities. The permanence of the United 
States is not due to the constrnctivc skill of its founders ; it 
rests npon the fact that the Constitution may, by the insensible 
effect of public opinion, slowly be expanded, within the forms 
of law, to a settlement of new questions os they arise. 

Albebt BuSKNfci. 1 . Hvrt, Federal Government. 59,60. 


STEVEX6 (ISM) 

On the whole, Americans, with their democratic tendencies, 
owe very much of the stability of their government to the 
weakness of their legislature and the strength of their execu- 
tive. Had Congress possessed the power of Parliament to 
alter constitutional principle itself, by a majority vote at any 
session, and had the cabinet controlled the President as the 
Knglish cabinet does the sovereign, the American common- 
wealth very probably might have been wrecked in its construct- 
ive period, or in passing through the storms of later time. 
The presidency is justly regarded by Americans as one of the 
most valuable creations of the Constitution of 1787. And the 
fact that the office is rooted in the past institutions of the 
race is not only the explanation of its existence, but a real, 
even though unrecognized, cause of its hold on the national 
heart. ... 

Bat as soon as the draft of the Constitution left the Con- 
vention, the lack of a formal bill was severely and per- 
sistently criticised by the people. And the promise that 
one should be addetl, as soon as tlie new government actu- 
ally got under way, was found uecesfiary in order to induce 
some of the principal States to ratify the instrument. The 
first ten amendments, therefore, were adopted as 
as possible by the first Congress and the nation ; and to aU 
intents they are to be regarded as a part of the Constitution in 
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its original unity, as a product of the formative period. Their 
position in this respect is essentially different from that of the 
amendments, vrhich are the outcome of subsequent national 
experience. 

Thus there is not only a bill of rights in the Constitution of 
the United States, but that bill of rights was consciously de- 
manded by the American people themselves against the judg- 
ment of their own Constitutional Convention, and for the 
express reason that they regarded the liberties included therein 
as their liberties, because based upon old English law. 

C. Ellis Stlvbms, Sources of the Constitution oj the United States. 173, 213. 

BBTCE (1806) 

The Constitution of 1789 deserves the veneration witn which 
the Americans have been accustomed to regard it. It is true 
that many criticisms have been passed upon its arrangement. 
Upon its omissions, upon the artificial character of some of the 
institutions it creates. Recognizing slavery as an institution 
existing in some States, and not expressly negativing the right 
of a State to withdraw from the Union, it lias been charged 
with having contained the germ of civil war, though that germ 
took seventy years to come to maturity. And whatever success 
it has attained must be in large measure ascribed to tlie polit- 
ical genius, ripened by long experience, of tlie Anglo-American 
race, by whom it has been worked, and who might have man- 
aged to work even a worse-drawn instrument. Yet, after all 
deductions, it ranks above every other written constitution for 
the intrinsic excellence of its scheme, its adaptation to tlie cir- 
cumstances of the people, the simplicity, brevity, and precision 
of its language, its judicious mixture of definiteness in principle 
with elasticity in details. One is therefore induced to ask, be- 
fore proceeding to examine it, to what causes, over and above 
the capacity of its authors, and the patient toil they bestowed 
upon it, these merits are due, or in other words, what were the 
materials at the command of the Philadelphia Convention for 
the achievement of so great an enterprise as the creation of a 
nation by means of an instrument of government The Amer- 
ican Constitution is no exception to the rule that everything 
which has power to win the obedience and respect of men must 
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have its roots deep in the past, and that the more slowly every 
institution has grown, so much the more enduring is it likely to 
prove. There is little in this Constitution that is absolutely 
new. There is much that is as old as Magna Charta. 

Jambs Bbtce, American CommonweallAJ 13-14. 

THOBPS 0898) 

The state has been conserved, and the purposes lor which 
the constitutions were framed — typically set forth in the pre- 
amble to the national Constitution — have been fairly well real- 
ized. Statesmen of tiic eighteenth century would impute this 
to the efficacy of the system of checks and balances. By this 
they meant the distinct functions of the executive, the legis- 
lative, and the judiciary ; the different ways in which they are 
chosen ; the different times when they hand over their power to 
their successors; the peculiar combination of the legislative 
and the executive in the administration of government, and the 
ultimate responsibility of all public servants to the electors. 
This correlation of parts and functions is the peculiarity of the 
American system. Though arbitrary and ever subject to modi- 
fication at the will of the people, the system has been tried with 
success, has never departed from the principles on which it was 
founded, and has strengthened the conservatism which ever 
underlies American politics. One commenting on government 
in America to-day would not be likely to call attention to, much 
less to emphasize, the system of checks and balances. He 
would attribute the virtue of our institutions to economic and 
sociological causes. He would dwell on the people, not on the 
system. He would analyze political parties, public opinion, 
and our social institutions. He would not be likely even to use 
the terms checks and balances. In the eighteenth century gov- 
ernment was conceived as a device ; in our times it is thought 
of rather as an organism. It is the content, not the language, 
of the Constitution that has changed. The supreme law, as 
time goes on, is given more and more an economic interpre- 
tation. If adapted to the wants of the country, such interpre- 
tation becomes a party doctrine, and if adopted by the majority, 
it becomes an administrative measure. If it is believed to io- 

1 Copyright, 1899, by the Macmillan Co. 
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volve essential rights, it may become a part of a revised con- 
stitution. Thus, at last, the constitutions become the depository 
of settled politics and the register of the growth of the State. 
Fbancis N. Thorpe, A Constitutional Histori) of the American People.^ 46, 47. 

KoIfAnOHLlN (1900) 

It has seemed to me, however, that sufficient attention is not 
commonly paid to the influence and bearing of these basic prin- 
ciples of political philosophy in the period succeeding the Kev 
olution. The foundation d(H:triDeB everywhere current during 
the Revolutionary time were not likely to disappear at once, for 
on them rested the right of rebellion, through them came inde- 
pendence, upon them was founded national existence. We 
might lie willing to assert without investigation, that the ideas 
which men cherished and the philosophy upon which they acted 
would be sure to affect the thoughts and activities of public 
men daring the early constitutional period and for many years 
after the establishment of the United States. It is certainly 
important for us to understand the ideas which men held con- 
cerning the nature and origin of the state and society, and to 
know the foundations upon which they believed government to 
rest. 

. . . When the constitution of the United States was being 
made, men did not speak or think in the terms of the organic 
philosophy. Some of them, it is true, were more or less dis- 
tinctly conscious of the essential oneness of the American 
people ; some of them believed that the states never had been 
sovereign ; some of them, seeing the fact of nationality, de- 
manded that political organization should be in keeping with 
this fact. But the organic philosophy was developed in the 
next century, and like all philosophy it came not from the 
thinking of the closeted philosopher, but from the actual devel- 
opment of society. 

... I mean simply to assert that if we seek to follow out 
historically the interpretation of the Constitution or to find out 
what men thought of it at the beginning, we must get into their 
attitude of mind and understand their method of thinking. 

. . . The constitutional history of the United States is in no 
^ Copyright, 1898, by Harper Biothen. 
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small degree taken up -with tracing opinion and assertion as to 
the actual character of the Union; and the historian is com- 
pelled to notice the change which took place in the opinions, 
words and thoughts of statesmen as they were influenced by the 
change in society and by the prevalence or growth of doctrines 
as to the origin and nature of the State. 

. • . My purijose in tins paper has been to show : (1) That 
the men of one hundred and twenty-five years ago thought 
within the limits of the compact philosophy; (2) That they 
carried the compact idea so far that they actually spoke of the 
Constitution as a social compact ; (i*!) That it is necessary for 
us to remember their fundamental ideas and to interpret their 
words and conscious acts in the light of their methods of 
thought; (4) That in the development of modern oigaiiic jfliil- 
OBopby new ideas were introduced and new meanings assigned 
to terms ; (5) That from this latter fact, from the inability to 
agree on fundamental conceptions, arose confusion ; (6) That 
the doctrine of state sovereignty at. it has been developed rests 
on philosophic presuppositions almost if not entirely unknown 
to tlje framers of the Constitution ; (7) That if we use the 
terms and insist on the ideas of the organic philosophy, we are 
entitled to seek the realities lying behind the ords of men. 

Andrew MoLaiiohi-in, Soeto/ Compact and Constitutional ConslrutUon,iii 
American Historical Review, April, 1900. 468-490. 
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Chapter XVIII 

WASHINOTON’S FAREWELL ADDRESS 

SUGGESTIONS 

This document wan addressed to the People of the United States as 
a final word of parting from the President. Its date the 17th of 
September, indicates the day of its publication, but during the pre- 
vious summer Washington, with the advice of Madison and Hamilton, 
had been at work upon the address. Its text contains the personal 
point of view which the Father of Our Country assumed towards the 
government. It sets forth his policy in domestic and foreign relations ; 
it abounds in wholesome advice in regard to affairs of state; and it is 
reminiscent of his owu share in the building up of a government 
to the organization and administration of which he had contributed 
so great a part. 

The instruction given in this document to the American people has 
been followed until the present decade with much faithfulness. Tn 
the study of this final declaration we should note the doctrines of the 
Constitutional Convention, the principles of Washington’s adminis- 
tration, and the fear which he felt of a division resulting from sec- 
tional partisanship. 

In reading the Farewell Address, one is compelled to dwell upon the 
noble spirit, the unselfish motives, and exalted ideal of its author, 
whose chief aim had been to bind the separate states together in a 
lasting union. 

For Outlines and Material, see Appendix B. 


DOCUMENT 

Washington’s Farewell Address to the People of the United 
States (September 17th, 1796) 

George Friends, and Fellow-Citizens, The periadl for 

Wwtlfmii? ' ^ election of a Citizen, to administer lOe' Bx- 
277-326. ecutive Government of the United States, Wt 
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far dietant) and the time actoallj arrived, when jonr 
thoughts must be employed in designating the per- 
son, who is to be clothed with that important trust, 
it appears to me proper, especially as it may conduce 
to a more distinct expression of the public voice, 
that I should now apprize you of the resolution I 
have formed, to decline being considered among the 
number of those, out of whom a choice is to be 
made. 

I beg you, at the same time, to do me the justice 
to be assured, that this resolution has not been 
taken, without a strict regard to aU the considera- 
tions appertaining to the relation, which binds a 
dutiful citizen to his country — and that, in withdraw- 
ing the tender of service — which silence in my situa- 
tion might imply, I am influenced by no diminution 
of zeal for your future interest, no deficiency of 
grateful respect for your past kindness; but am 
supported by a full conviction that the step is com- 
patible with both. 


The acceptance of, and continuance hitherto in, The “ Third 
the office to which your suffrages have twice called J.**™* 
me, have been a uniform saenfiee of inclination to phasized by 
the opinion of duty, and to a deference for wliat ^ 
appeared to be your desire. — I constantly hoped, mlnstionto 


that it would have been much earlier in my power, retire at the 
consistently with motives, which I was not at liberty 


to disregard, to return to that retirement, from 


which I had been reluctantly drawn. — The strength 
of my inclination to do this, previous to the last 
election, had even led to the preparation of an ad- 
dress to declare it to you ; but mature reflection on 
the then perplexed and critical posture of our affairs 
with foreign Nations, and the unanimous advice of 
persons entitled to my confidence, impelled me to 


abandon the idea. — 


I rejoice that the state of your concerns, external 
as well as internal, no longer renders the pursuit of 
inclination incompatible with the sentiment of duty, 
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or propriety ; and am persuaded, whatever partiality 
may be retained for m3’ services, that, in the present 
circumstances of our country, you will not dis- 
approve my determination to retire. 

The impressions, with which I first undertook the 
arduous trust, were explained on the proper occa- 
sion. In the discharge of this trust, I will only 
say, that I have, with good intentions, contributed 
towards the organization and administration of the 
government, the best exertions of which a very fal- 
lible judgment was capable. — Not unconscious, in 
the outset, of the inferiority of my qualifications, 
experience in my own eyes, perhaps stiU more in the 
eyes of others, has strengthened the motives to dif- 
fidence of myself; and every day the increasing 
weight of years admonishes me more and more, that 
the shade of retirement is as necessary to me as it 
will be welcome. — Satisfied, that, if any circum- 
stances have given peculiar value to my Ber\’ices, 
they were temporary, I have the consolation to be- 
lieve, that, while choice and prudence invite me to 
quit the political scene, patriotism does not forbid it. 

In looking forward to the moment, which is in- 
tended to terminate tlxc career of my public life, my 
feelings d > not permit me to suspend the deep ac- 
knowledgment of that debt of gratitude, which I owe 
to my beloved country, — for the many honours it 
has conferred upon me ; still more for the steadfast 
confidence with which it has supported me ; and for 
the opportunities 1 have thence enjoyed of mani- 
festing my inviolable attachment, by services faith- 
ful and persevering, though in usefulness unequal 
to my zeal. — If benefits have resulted to our coun- 
try from these services, let it always be remembered 
to your praise, and as an instructive example in our 
annals, that under circumstances in which the Pas- 
sions, agitated in every direction, were liable to 
mislead, amidst appearances sometimes dubious, 
vicissitudes of fortane often discouraging, in situ- 
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ations in which not unfrequentlj want of saocess 
has countenanced the spirit of criticism, the con- 
stancy of your support was the essential prop of the 
efforts, and a guarantee of the plans by which they 
were effected. — Pmfoundly penetrated with this 
idea, I shall carry it with me to the grave, as a 
strong incitement to unceasing vows that Heaven 
may continue to you the choicest tokens of its be- 
neficence — that your uniou and brotlierly affection 
may be perpetual — that the free constitution, which 
is the work of your hands, may be sacredly main- 
tained — that its administration in every department 
may be stamped with wisdom and virtue — that, in 
fine, the happiness of the people of these States, 
under the auspices of liberty, may be made com- 
plete, by BO careful a preservation and so prudent a 
use of this blessing as will acquire to them the 
glory of recommending it to the applause, the affec- 
tion, and adoption of every nation, which is yet a 
stranger to it. 

Here, perhaps, I ought to stop. — But a solicitude 
for your welfare, which cannot end but with my life, 
and the apprehension of danger, natural to that soli- 
citude, urge me on an occasion like the present, to 
offer to your solemn contemplation, and to recom- 
mend to your frequent review, some sentiments; 
which are the result of much reflection, of no incon- 
siderable observation, and which appear to me all- 
important to the permanency of your felicity as a 
People. — These will be offered to you with the more 
freedom, as you can only see in them the disinter- 
ested warnings of a parting friend, who can possibly 
have no personal motive to bias his counsel. Nor 
can I forget, as an encouragement to it your indul- 
gent reception of my sentiments on a former and not 
dissimilar occasion. 

Interwoven as is the love of liberty with every Befe^nce 
ligament of your hearts, no recommendation of mine *^6 of W 
is necessary to fortify or confirm the attachment. — dom in the 

19 
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The Unity of Government which constitatee you 
one people, is also now dear to you. — It is justly 
so ; — for it is a main Pillar in the Edifice of your 
real independence; the support of your tranquillity 
at home ; your peace abio^ ; of your safety ; of 
your prosperity in every shape ; of that very Lib- 
erty, which you so highly prize. — But as it is easy 
to foresee, that, from different causes, and from dif- 
ferent quarters, much pains will be taken, many 
artifices employed, to weaken in your minds the 
conviction of this trath ; — as this is the point in 
your political fortress against which the batteries 
of internal and external enemies will be most con- 
stantly and actively (though often covertly and 
insidiously) directed, it is of infinite moment, that 
you should properly estimate the immense value of 
your national Union to your collective and individ- 
ual happiness ; — that you should cherish a cordial, 
habitual, and immovable attachment to it; accus- 
toming yourselves to think and speak of it as of 
the Palladium of your political safety and pros- 
perity; watching for its preservation with jealous 
anxiety; discountenancing whatever may suggest 
even a suspicion that it can in any event be aban- 
doned; and indignantly frowning upon the first 
dawning of every attempt to alienate any portion 
of our Country from the rest, or to enfeeble the sa- 
cred ties which now link together the various parts. 

For this you have every inducement of sympathy 
and interest. Citizens, by birth or choice, of a com- 
mon country, that country has a right to concentrate 
your affections. The name of American, which be- 
longs to you, in your national capacity, must always 
exalt the just pride of Patriotism, more than any ap- 
pellation derived from local discriminations. — With 
slight shades of difference, you have the same Reli- 
gion, Manners, Habits, and political Principles. — 
You have in a common cause fought and triumphed 
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together; the Independence and Liberty you pos* 
sees are the work of joint counsels, and joint efforts 
— of common dangers, sufferings, and successes. 

But these considerations, however powerfully they 
address themselves to your sensibility, are greatly 
outweighed by those, which apply more immediately 
to your Interest. — Here every portion of our coun- 
try finds the most commanding motives for carefully 
guarding and preserving the Union of the whole. 

The North, in an unrestrained iutercourse with Already 
the South, protected by the equal Laws of a common 
government, finds in the productions of the latter mercial cen- 
great additional resources of maritime and commcr- and the 
cial enterprise — and precious materials of manufac- gr^t'agrl- 
turing industry. — The South, in the same inter- cultnrai 
course, benefiting by the agency of the North, sees its -Tjctn- 
agricnlture grow and its commerce expand. Turning tucky, Ten- 
partly into its own channels the seamen of the North, 
it finds its particular navigation invigorated ; — and, west Terri- 
while it contributes, in different ways, to nourish 
and increase the general mass of the national navi- py p|,^pfed’ 
gation, it looks forward to the protection of a mari- by emigrants 
time strength to which itself is unequally adapted. 

The Nokst, in a like intercourse with the West, al- time a fresh 
ready finds, and in the progressive improvement of JJ^^evelop? 
interior communications, by land and water, will more 
and more find a valuable vent for the commodities 
which it brings from abroad, or manufactures at 
home. — The West derives from the hast supplies 
requisite to its growth and comfort — and, what is 
perhaps of still greater consequence, it must of ne- 
cessity owe the secure enjoyment of indispensable 
outlets for its own productions to the weight, influ- 
ence, and the future maintimc strength of the Atlan- 
tic side of the Union, directed by an indissolnble 
community of interest as one Nation, — Any otiicr 
tenure by which the West can hold this essential ana^rehase 
advantage, whether derived from its own separate 
strength, or from an apostate and unnatural con- the balance. 
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nexion with any foreign Power, must be intrinsically 
precarious. 

While, then, every part of our country thus feels 
an immediate and particular interest in Union, all 
the parts combined in the united mass of means and 
efforts cannot fail to find greater strength, greater 
resource, proportionably greater security from ex- 
ternal danger, a less frequent interruption of their 
Peace by foreign Nations ; and, what is of inesti- 
mable value! they must derive from Union an 
exemption from those broils and wars between 
themselves, which so frequently afflict neighbour- 
ing countries not tied together by the same gov- 
ernment; which their own rivalships alone would 
be sufficient to produce ; but which opposite foreign 
alliances, attachments, and intrigues would stimu- 
late and embitter. — Hence, likewise, they will 
avoid the necessity of those overgrown Military 
establishments, which, under any form of govern- 
ment, are inauspicious to liberty, and which are to 
be regarded as particularly hostile to Bepublican 
Liberty. In this sense it is, that your Union ought 
to be considered as a main prop of your liberty, and 
that the love of the one ought to endear to you the 
preservation of the oOier. 

These considerations speak a persuasive language 
to every refiecting and virtuous mind, — and ex- 
hibit the continuance of the Union as a primary 
object of Patriotic desire. — Is there a doub^ 
whether a common government can embrace so 
large a sphere? Let experience solve it. — To lis- 
ten to mere speculation in such a case were crimi- 
nal. We are authorized to hope, that a proper 
organization of the whole, with the auxiliary agency 
of governments for the respective subdivisions, wiU 
afford a happy issue to tlie experiment. ’T is well 
worth a fair and full experiment. With such pow- 
erful and obvious motives to Union, affecting all 
parts of our country, while experience shall not 
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have demonstrated its impracticability, there will 
always be reason to distrust the patriotism of those, 
who in auy quarter may endeavour to weaken its 
bands. 

In contemplatiug the causes, which may disturb 
our Union, it occurs as matter of serious concern, 
tha|< any ground should have been furnished for 
characterizing parties by Geogrnpkioal discrimina- 
tions, — Noftlmm and Southern, — Atlantic and 
Western ; whence designing men may endeavour to 
excite a belief, that there is a real difference of 
local interests and views. One of the ex[)edieuts 
of party to acquire influence, within particular dis- 
tricts, is to misrepresent the opinions and aims of 
other districts. — You cannot shield yourselves too 
much against the jealousies and heurtburnings 
which spring from these misrepresentations; tliey 
tend to render alien to each other those, who ought 
to be bound together by fraternal affection. — The 
inhabitants of our Western country have lately had a 
useful lesson on this head. — They have seen, in the 
negotiation by the Executive, and in the unanimous 
ratification by the Senate, of the treaty with Spain, 
and in the universal satisfaction at that event, 
throughout the United States, a decisive proof how 
unfounded were the suspicions propagated among 
tliem of a policy in the General Government and in 
the Atlantic States unfriendly to their interests in 
regard to the Mississippi. — They ba'v c been wit- 
nesses to the formation of two Treaties, that with 
Great Britain, and that with Spain, which secure to 
them every thing they could desire, in respect to our 
Foreign Relations, towards conflinning their pros- 
perity. — Will it not be their wisdom to rely for 
the preservation of these advantages on the Union 
by which they were procured ? — Will they not 
henceforth be deaf to those advisers, if such there 
are, who would sever them from their Brethren, and 
connect them with Aliens? — 
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To the efficacy and permanency of your Union, a 
Government for the whole is indispensable. — No 
alliances however strict between the parts can be 
an adequate substitute. — They mast inevitably ex- 
perience the infractions and interruptions, which all 
alliances in all times have experienced. — Sensible 
of this momentous truth, you have improved upon 
your first essay, by the adoption of a Constitution 
of Government better calculated than your former 
for an intimate Union, and for the efficacious man- 
agement of your common concerns. This govern- 
ment, the offspring of our own choice, uninfluenced 
and unawed, adopted upon full investigation and 
mature deliberation, complettdy free in its prin- 
ciples, in the distribution of its powers, uniting 
security with energy, and containing within itself a 
provision for its own amendment, has a just claim 
to your confidence and your support. — Respect for 
its autliority, compliance with its Laws, acquiescence 
in its measures, are duties enjoined l)y the funda- 
mental maxims of true Liberty. — Tlie basis of our 
political systems is the right of the people to make 
and to alter tiieir Constitutions of Government. — 
But the Constitution which at any time exists, till 
changed by an explicit and authentic act of the 
whole People, is sacredly obligatory upon all. — 
The very idea of the power and the right of the 
People to establish Government, presupposes the 
duty of every individual to obey the established 
Government. 

All obstructions to the execution of the Laws, 
all combinations and associations, under whatever 
plausible character, with the real design to direct, 
control, counteract, or awe the regular deliberation 
and action of the constituted authorities, are de- 
structive of this fundamental principle, and of fatal 
tendency. — They serve to organize faction, to give 
it an artificial and extraordinary force — to put in 
the place of the delegated will of the Nation, the 
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will of a party ; — often a small but artful and en> 
terprislng minority of the community; — and, ac- 
cording to the alternate triumphs of different parties, 
to make the public administration the mirror of the 
ill-concerted and incongmous projects of faction, 
rather than the organ of consistent and wholesome 
plans digested by common councils, and modified 
by mutual interests. — 

However combinations or associations of the 
above descriptions may now and then answer popu- 
lar ends, they arc likely, in the coarse of time and 
things, to become potent engines, by which cun- 
ning, ambitious, and unprincipled men will be en- 
abled to subvert the Power of the People, and to 
usurp for themselves the reins of Government; 
destroying afterwards the very engines, which have 
lifted them to unjust dominion. — 

Towards the preservation of your Government, 
and the permanency of your present happy state, it 
is requisite, not only that yon steadily discoun- 
tenance irregular oppositioii-s to its acknowledged 
authority, but also that you resist with care the 
spirit of innovation upon its principles, however 
specious the pretexts. — One method of assault may 
be to effect, in the forms of the Constitution, alter- 
ations, which will impair the energy of the system, 
and thus to undermine what cannot be directly over- 
thrown. — In all the changes to which you may be 
invited, remember that time and habit are at least 
as necessary to fix tlic true character of Govern- 
ments, as of other human institutions — that ex- 
perience is the surest standard, by which to test the 
real tendency of tlie existing Constitution of a coun- 
try — that facility in changes, upon the credit of 
mere hypothesis and opinion, exposes to perpetual 
change, from the endless variety of hypothesis and 
opinion : — and remember, especially, that for the 
efficieut management of your common interests, in 
a country so extensive as ours, a Government of as 
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much vigor as is consistent with the perfect security 
of Liberty is indispensable. Liberty itself will find 
in such a Government, with powers properly dis- 
tributed and adjusted, its surest Guardian. — It is, 
indeed, little else than a name, where the Govern- 
ment is too feeble to withstand the enterprise of 
faction, to confine each member of the society 
within tlie limits prescribed by the laws, and to 
maintain all in the secure and tranquil enjoyment 
of the rights of person and property. 

1 have already intimated to you the danger of 
Parties in the State, with particular reference to the 
founding of them on Geographical discriminations. 

— Let me now take a more comprehensive view, 
and warn you in the most solemn manner against 
the baneful effects of the Spirit of Party, generally. 

This Spirit, unfortunately, is inseparable from our 
nature, having its root in the strongest passions of 
the human mind. — It exists under different shapes 
in all Governments, more or less stifled, controled, 
or repressed ; but, in those of the popular form, it 
is seen in its greatest rankness, and is truly their 
worst enemy. — 

The alternate domination of one faction over an- 
other, sharpened by the spirit of revenge natural 
to party dissension, which in different ages aud 
countries has perpetrated the most horrid enormi- 
ties, is itself a frightful despotism. — But this leads 
at length to a more formal and permanent despotism. 

— The disorders and miseries, which result, gradu- 
ally incline the minds of men to seek security and 
repose in the absolute power of an Individual ; and 
sooner or later the chief of some prevailing faction, 
more able or more fortunate than his competitors, 
turns this disposition to the purposes of his own 
elevation, on toe ruins of Public Liberty. 

Without looking forward to an extremity of this 
kind, (which nevertheless ought not to be entirely 
out of sight!, the common and continual mischiefs 
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of the spirit of Party are sufficient to make it the 
interest and duty of a wise People to discourage 
and restrain it. — 

It serves always to distract the Public Councils, 
and enfeeble the Public Administration. — It agi- 
tates the community with ill founded jealousies and 
false alarms, kindles the animosity of one part 
against another, foments occasionally riot and in- 
surrection. — It opens the doors to foreign influence 
and corruption, which find a facilitated access to the 
Government itself through the channels of party pas- 
sions. Thus the policy and the will of one country 
are subjected to the policy and will of another. 

There is an opinion that parties in free countries 
are useful checks upon the Administration of tue 
Government, and serve to keep alive the Spirit of 
Liberty. — This within certain limits is probably 
true; and in Governments of a Monarchical cast, 
Patriotism may look with indulgence, if not with 
favour, upon the spirit of party. — But in tiiose of 
the popular character, in Governments piiiely elec- 
tive, it is a spirit not to be encouraged. — From their 
natural tendency, it is certain there will always be 
enough of that spirit for every salutary purpose, 
— and, there being constant danger of excess, the 
effort ought to he, by force of public opinion, to 
mitigate and assuage it. — A fire not to be quenched ; 
it demands a unifoim vigilance to prevent its burst- 
ing into a flame, lest, instead of waiming, it should 
consume. 

It i"" important, likewise, that the habits of think- 
ing in a free country should inspire caution in those 
intrusted with its administration, to confine them- 
selves within their respective constitutional spheres ; 
avoiding in the exercise of the powers of one d*- 
partment to encroach upon another. — The spirit of 
encroachment tends to consolidate the powers of all 
the departments in one, and thus to create, what- 
ever the form of government, a real despotism. A 
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Just estimate of that love of power, and proneness 
to abase it, which predominates in the human heart, 
is sufficient to satisfy us of the truth of this posi- 
tion. The necessity of reciprocal checks in the 
exercise of political power, by dividing and distrib- 
uting it into different depositories, and constituting 
each the Guardian of the Public Weal against inva- 
sions by the others, has been evinced by experi- 
ments ancient and modern ; some of them in our 
country and under our own eyes. — To preserve 
them must be as necessary as to institute them. 
If in the opinion of the People, the distribution or 
modification of the Constitutional powers be in any 
particular wrong, let it be corrected by an amend- 
ment in the way which the Constitution designates. 
— But let there be no change by usurpation ; for, 
though this, in one instance, may be the instrument 
of good, it is the customary weapon by which free 
governments are destroyed. The precedent must 
always greatly overbalance in ]}ermanent evil any 
partial or transient benefit, which the use can at 
any time yield. — 

Of all the dispositions and habits, which lead to 
political prosperity, Beligion and morality are in- 
dispensable supports. — In vain would that man 
claim the tribute of Patriotism, who should labour 
to subvert these great Pillars of human happiness, 
these firmest props of the duties of Men and Citi- 
zens. The mere Politician, equally with the pious 
man, ought to respect and to cherish them. — A vol- 
ume could not trace all their connexions with pri- 
vate and public felicity. Let it simply be asked. 
Where is the security for property, for reputation, 
for life, if the sense of religious obligation desert the 
Compare oaths, which are the instruments of investigation in 
*ue^on”°” Courts of Justice? And let ns with caution indulge 
Roberts' case supposition, that morality can be maintained 
In 1900. without religion. — Whatever may be conceded to 
the influence of I'efined education on minds of pecu- 



1796] 


TEXT 


299 


liar stmctare — reason and experience both forbid 
us to expect, that national nioralitj can prevail in 
exclusion of religions principle. — 

’T is substantially true, that virtue or morality is 
a necessary spring of popular government. — The 
rule, indeed, extends with more or less force to 
every species of Free Government. — Who, that is a 
sincere friend to it, can look with indifference upon 
attempts to shake the foundation of the fabric? — 

Promote, then, as on object of primary impor- 
tance, institutions for the general diffusion of 
knowledge. In proportion as the structure of a 
government gives force to public opinion, it is es- 
sential that public opinion should be enlightened. — 

As a very important s^mrce of strength and se- Compare dl» 
curity, cherish public credit. — One method of pre- th“®go"d **** 
serving it is, to use it as sparingly as possible : — standard for 
avoiding occasions of expense by cultivating peace, 
but remembering also that timely disbursements to ciallyfor^ 
prepare for danger frequently prevent much greater foreign 
disbursements to repel it ; avoiding likewise the ac- 
cumulation of debt, not only by shunning occasions 
of expense, but by vigorous exertions in time of 
Peace to discharge the debts, which unavoidable 
wars may have occasioned, not ungenerously throw- 
ing upon posterity the burthen, which we ourselves Debt extln- 
ouglit to bear. The execution of these maxims be- ^ 

longs to your Representatives, but it is necessary 
that public opinion should cooperate. — To facilitate 
to them the performance of their duty, it is essen- 
tial that you should practically bear in mind, that 
towards the payment of debts there must be Rev- 
enue — that to have Revenue there must be taxes 
— that no taxes can be devised which are not more Taxation 
or less inconvenient and unpleasant — that 
intrinsic embarrassment, inseparable from the se- cuted, com- 
lection of the proper objects (wliich is always a 
choice of dillioulties) ought to be a decisive motive chartarum,’’ 
for a candid construction of the conduct of the 1207. 
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Gk>yemiiient in making it, and for a spirit of acqui- 
escence in the measnres for obtaining revenue, which 
the public exigencies may at any time dictate. — 

Observe good faith and justice towards all Na- 
tions. Cultivate peace and harmony with all. — Re- 
ligion and Morality enjoin this conduct ; and can it 
be, that good policy does not equally enjoin it? — It 
will be worthy of a free, enlightened, and, at no 
distant period, a great Nation, to give to mankind 
the magnanimous and too novel example of a People 
always guided by an exalted justice and benevo- 
lence. — Who can doubt that, in the course of time 
and things, the fruits of such a plan would richly 
repay any temporary advantages, which might be 
lost by a steady adherence to it? Can it be, that 
Providence has not connected the permanent felicity 
of a Nation with its Virtue? The experiment, at 
least, is recommended by every sentiment which 
ennobles human nature. AlasJ is it rendered im- 
possible by its vices? 

In the execution of such a plan, nothing is more 
essential, than that permanent, inveterate antipa- 
thies against particular Nations, and passionate at- 
tachments for others, should be excluded ; and that, 
in place of them, just and amicable feelings towards 
all should be cultivated. The Nation, which in- 
dulges towards another an habitual hatred, or an 
habitual fondness, is in some degree a slave. It is 
a slave to its animosity or to its affection, either of 
which is sufficient to lead it astray from its duty 
and its interest. — Antipathy in one nation against 
another disposes each more readily to offer insult 
and injury, to lay hold of slight causes of umbrage, 
and to be haughty and intractable, when accidental 
or trifling occasions of dispute occur. Hence fre- 
quent collisions, obstinate, envenomed and bloody 
contests. The Nation, prompted by ill-will and re- 
sentment, sometimes impels to War the Govern- 
ment, contrary to the best calculations of policy. — 
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The Gioreniinent sometimes participates in the nar 
tional propensitj, and adopts through passion what 
reason would reject ; — at other times, it makes the 
animosity of the Nation subservient to projects of 
hostility instigated by pride, ambition, and other 
sinister and pernicious motives. — The peace often, 
sometimes perhaps the Liberty, of Nations has 
been the victim. — 

So likewise, a passionate attachment of one French alli- 
Nation for another produces a variety of evils. — ance. Later, 
Sympathy for the favourite Nation, facilitating the racy” under 
illusion of an imaginary common interest, in cases G-enet’a Influ- 
where no real common interest exists, and infusing 
into one the enmities of the other, betrays the 
former into a participation in the quarrels and wan. 
of the latter, without adequate inducement or jus- 
tification: It leads also to concessions to the fa- 
vourite Nation of privileges denied to others, which 
is apt doubly to injure the Nation making the con- 
cessions ; by unnecessarily parting with what ought 
to have been retained; and by exciting jealousy, 

Ul'Will, and a disposition to retaliate, in the parties 
from whom equal privileges are withheld. And it 
gives to ambitious, corrupted, or deluded citizens, 

(who devote themselves to the favoured Nation) fa- 
cility to betray or sacrifice the interests of their 
own country, without odium, sometimes even with 
popularity ; gilding, with the appearances of a virtu- 
ous sense of obligation, a commendable deference 
for public opinion, or a laudable zeai for public 
good, the base of foolish compliances of ambition, 


corruption, or infatuation. — 

As avenues to foreign influence in innumerable Question of 
ways, such attachments are particularly alarming 
to the truly enlightened and independent Patriot. — alliance.” 
How many opportunities do they afford to tamper 
with domestic factions, to practise the arts of se- 
duction, to mislead public opinion, to influence or 
awe the public Councils] Such an attachment of 



802 


Germ of 
Hoaroe Doc- 
triae. 


WASHINGTON'S FAREWELL [Ch. XVDI 

a small or weak, towards a great and powerful nation, 
dooms the former to be the satellite of the latter. 

Against the insidious wiles of foreigu influence, 
I conjure you to believe me, fellow-citizens, the 
jealousy of a free people ought to be constantly 
awake ; since history and experience prove, that 
foreign influence is one of the most baneful foes of 
Aepublican Government. — But that jealousy, to be 
useful, must be impartial ; else it becomes the in- 
strument of the very influence to be avoided, instead 
of a defence against it — Excessive partiality for 
one foreign nation, and excessive dislike of another, 
cause those whom they actuate to see danger only 
on one side, and serve to veil and even second the 
arts of influence on l^e other. — Beal Patriots, who 
may resist the intrigues of the favourite, are liable to 
become suspected and odious; while its tools and 
dupes usurp the applause and confldence of the 
people, to surrender their interests. 

The great rule of conduct for us, in regard to 
foreign Nations, is, in extending our commercial 
relations, to have with them as little Political con- 
nexion as possible. — So far as we have already 
formed engagements, let them be fulfllled with per- 
fect good faith. — Here let us stop. — 

Europe has a set uf primary interests, which to 
us have none, or a very remote relation. — Hence 
she must be engaged in frequent controversies, the 
causes of which are essentially foreign to our con- 
cerns. — Hence, therefore, it must be unwise in us 
to implicate ourselves, by artiflcial ties in the ordi- 
nary vicissitudes of her politics, or the ordinary 
combinations and collisions of her friendships or 
enmities. 

Our detached and distant situation invites and 
enables us to pursue a different course. If we re- 
main one People, under an efficient government, 
the period is not far off, when we may defy mate- 
rial injury from external annoyance ; when we may 
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take such an attitude as cause the neutralitj, 
we may at any time resolve upon, to be scrupulously 
respected; when belligerent nations, under the im* 
possibility of making acquisitions upon us, will not 
likely hazard tlie giving us provocation; when we 
may choose peace or war, as our interest, guided by 
justice, shall counsel. 

Why forego the advantages of so peculiar a situ- 
ation? — Why quit our own to stand upon foreign 
ground ? — Why, by interweaving our destiny with 
that of any part of Europe, entangle our peace and 
prosperity in the toils of European ambition, rival- 
ship, interest, humour, or caprice? — 

It is our true policy to steer clear of permanent 
alliances with any portion of the foreign world ; — so 
far, I mean, as we are now at liberty to do it ; — for 
let me not be understood as capable of p.atronizing 
infidelity to existing engagements. (I hold the 
maxim no less applicable to public than to private 
affairs, tliat honesty is always the best policy.) 1 
repeat it, therefore, let those engagements be ob- 
served in their genuine sense. — But, in my opinion, 
it is unnecessary and nould be unwise to extend 
them. — 

Taking care always to keep ourselves, by suitable 
establishments, on a respectably defensive posture, 
we may safely trust to temporary alliauees for ex- 
traordinary emergencies. — 

Harmony, liberal intercourse with all nations, are 
recommended by policy, humanity, and interest. 

But even our commercial policy should hold an equal 
and impartial hand ; — neither seeking nor grant- 
ing exclusive favours or preferences ; — consulting “ Reci- 
the natural course of things ; — diffusing and diversi- proclty.” 
fying by gentle means the streams of commerce, 
but forcing nothing; establishing, — with Powers s 
disposed, — iti order to give trade a stobie coarse, 
to define the rights of our Merchants, and to enable 
the government to support them,— conventional rules 
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of intercourse, the best that present circumstances 
and mutual opinion will permit, but temporary, and 
liable to be from time to time abandoned or yaried, 
as experience and circumstances shall dictate ; con- 
stantly keeping in yiew, that it is folly in one nation 
to look for disinterested favours from another ; — that 
it must pay -with a portion of its independence for 
whatever it may accept under that character ; — that, 
by such acceptance, it may place itself in the con- 
dition of having given equivalents for nominal 
favours, and yet of being reproached with ingratitude 
for not giving more. — There can be no greater error 
than to expect or calculate upon real favours from 
Nation to Nation. It is an illusion, which expe- 
rience must cure, which a just pride ought to dis- 
card. 

His benedlc- In offering to you, my Countrymen, these counsels 
of an old and affectionate friend, I dare not hope 

nuMnnai they wUl make the strong and lasting impression 1 
could wish, — that they will control the usual cur- 
rent of the passions, or prevent our Nation from 
running the course, which has hitherto marked the 
destiny of nations. — But, if I may even flatter my- 
self, that they may be productive of some partial 
benefit, some occasional good ; that they may now 
and then recur to moderate the fury of party spirit, 
to warn against the mischiefs of foreign intrigue, to 
guard against the impostures of pretended patriot- 
ism; this hope will be a full recompense for the 
solicitude for your welfare, by which they have been 
dictated. — 

How far in the discharge of my oiflcial duties, I 
have been gnided by the principles which have been 
delineated, the public Records and other evidences 
of my conduct must witness to You and to the 
world. — To myself, the assurance of my own con- 
science is, that I have at least believed myself to be 
guided by them. 

In relating to the still subsisting war in Europe, 
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my Proclamation of the 22d of April, 1793, is the 
index to my Plan. — Sanctioned by your approving 
voice, and by that of your Representatives in both 
Houses of Congress, the spirit of that measure has 
continually governed me : — uninfluenced by any at- 
tempts to deter or divert me from it. 

Aftei deliberate examination, with the aid of the 
best lights I could obtain, I was well satisfied that 
our country, under all the circumstances of the case, 
had a right to take, and was bound in duty and in- 
terest to take, a Neutral position. — Having taken 
it, I determined, as far as should depend upon me, 
to maintain it, with moderation, perseverance, and 
firmness. — 

The considerations, which respect the right to 
hold this conduct, it is not necessary on this occa- 
sion to detail. I will only observe, that, according 
to my understanding of the matter, that right, so 
far from being denied by any of the Belligerent 
Powers, has been virtually admitted by all. — 

The duty of holding a neutral conduct may be 
inferred, without anything more, from the obliga- 
tion which justice and humanity impose on every 
Nation, in cases in which it is free to act, to main- 
tain inviolate the relations of Peace and Amity 
towards other Nations. — 

The inducements of interest for observing that 
conduct will best be referred to your own refiections 
and experience. — With me, a predominant motive 
has been to endeavour to gain time to our country 
to settle and mature its yet recent institutions, and 
to progress without interruption to that degree of 
strength and consistency, which is necessary to 
give it, humanly speaking, the command of its own 
fortunes. 

Though, in reviewing the incidents of my Admin- 
istration, I am unconscious of intentional error — I 
am nevertheless too sensible of my defects not to 
think it probable that I may have committed many 

20 
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errors. — Whatever they may be, I fervently beseech 
the Almighty to avert or mitigate the evils to which 
they may tend. — I shall also carry with me the hope, 
that my Country will never cease to view them with 
indulgence ; and that, after forty-five years of my 
life dedicated to its service with an upright zeal, the 
faults of incompetent abilities will be consigned to 
oblivion, as myself must soon be to the mansions of 
rest. 

Relying on its kindness in this as in other things, 
and actuated by that fervent love towards it, which 
is so natural to a mau, who views in it the native 
soil of himself and his progenitors for several gen- 
erations; — I anticipate with pleasing expectation 
that retreat, in which I promise myself to realize, 
without alloy, the sweet enjoyment of partaking, in 
the midst of my fellow-citizens, the benign influence 
of good Laws under a free Government, — the ever 
favourite object of my heart, and the happy reward, 
as I trust, of our mutual cares, labours, and dangers. 

George Washington. 

Gazette of the United Slates, September 17tb, 1796. 


CONTEMPORARY EXPOSITION 

SSWALL (]799> 

His address to the people of America, on his retiring from 
the cares of government, is one of the most invaluable legacies 
ever left to a people. Tt has been celebrated in Europe, and 
compared to that bequeathed by Moses to the nation of Israel. 
. . . Let this be our oracle *, let us read and study it day and 
night. In the language of inspiration, “ Let os bind it about 
our necks, and engrave it on the tablet of our hearts." In this 
invaluable gift, among a variety of other excellent precepts, 
suffer me to remind you of a few. He most affectionately 
cautions his countrymen against all immoderate attachments to 
some, and violent antipathies against other nations. He rec- 
ommends harmony and liberal intercourse with all, at the same 
time that he deprecates too close a connection with any. He 
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-exhorts to obedience and submission to government, and a gen- 
erous confidence in our rulers, whom we ourselves have chosen ; 
while he warns against all combinations, whether open or covert, 
that tend to weahen government, or to lessen the authority of 
those who administer it. He inculcates the practice of justice, 
good faith, temperance and economy, with all the moral vir- 
tues ; ai'd of religion emphatically, as the basis and foundation 
of them all. He exhorts us to the utmost of our power, to 
cultivate peace with every nation on earth ; and as the surest 
means to preserve it, strongly urges the necessity of maintain- 
ing the best state of defence in our power, both by sea and 
laud. But, above all, he exhorts to union among ourselves — 
between States and among individuals. On this, he assures us, 
our prosperity, nay, our very existence as a nation depends. Is 
the counsel good? Let us follow it. Are these admonitions 
wise ? We will obey them. Thus shall we best prove the sin- 
cerity of our gratitude to their author, and fully evidence our 
veneration for his memory. But if we disregard and disobey 
them, what are we but hypocrites, or self-deceivers? Obedi- 
ence will lead us to the highest pinnacle of national glory. A 
contrary conduct will dishonour, though it cannot injure our 
greatest benefactor, and end in irremediable ruin. “ If we are 
wise, we shall be wise for ourselves, but if we scorn, we alone 
shall bear it.” 

Jonathan Mitohbli. Shwali., in Eulogies and Orations on Washington. 
35 , 42 . 

FAmS (UOO) 

The invaluable valediction, bequeathed to the people, who 
inherited his affections, is the effort of a mind, whose powers, 
like those of prophecy, could overleap the tardy progress of 
human reason, and unfold truth without the labour of investiga- 
tion. Impressed in indelible characters, this Legacy of His Ir- 
telligence will descend, unsullied as its purity, to the wonder 
andlnstruction of succeeding generations ; and, should the mild 
philosophy of its maxims be ingrafted into the policy nations, 
at no distant period will the departed hero, who now lives only 
in the spotless splendour of hie own great actions, exist in the 
happiness and dignity of mankind. 

Tbomab Paik*, in Eulogies and Orations on Washington. 6S. 
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BLTTH (1800) 

Before the expiration of his last presidential term, he gave 
us his paternal ^vice, which, if duly attended to, will forever 
preserve to us the inheritance of freedom. Let us pursue this 
advice, and never depart from it; it is addressed to us all; it is 
addressed to every American. “ Let the union of the States” 
said our deceased Washington, “ and tlie reciprocity of inter- 
ests be the groundwork of your political existence ; let the illib- 
eral spirit of party be banished forever from among you ; let 
just and amicable feelings, devoid of all partialities and antipa- 
thies, regulate your conduct with all nations ; guard against the 
interference of foreign nations in your internal concerns.” In 
this advice, our Washington sl^l lives ; in this bequest of the 
father of our country, to the whole American people, our Wash- 
ington will forever live, in the hearts and minds of all patriots 
over the whole globe; and his venerable name will descend with 
unfading glory, down the perpetual succession of time, through 
ages of ages. 

JosisFH Blyth, in Etdvgies and Orations on Washington. 211. 
MASOm (1800) 

Having lavished all her honours, bis country had nothing 
more to bestow upon him except her blessing. But he had 
more to bestow upon his country. His views and his advice, 
the condensed wisdom of all his reflection, observation and ex- 
perience, he delivers to his compatriots in a manual worthy 
of them to study, and of him to compose. 

JoHH M. Mason, in Evlogies and Orations on Washington. 239. 
mSOT (1900) 

The dangers of the Commonwealth having subsided at the close 
of his second administration, he felt himself justifled, after dedi- 
cating forty-five years of his valuable life to her service, in with- 
drawing to receive with resignation the great change of nature, 
which his age and his toils demonstrated to be near. When he 
declined your future suffrages, he left you a legacy. What! 
like Cmsar’s to the Bomans, money for your sports? Like 
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Attalus’s, a kingdom for your tyranny? No; he left you not 
such baubles, nor for such purposes. He left you the records 
of wisdom for your government; a mirror for the faithful 
representation to your own view, of yourselves, vour weak- 
nesses, your advantages, your dangers: a magnet which points 
to the secret mines and windings of party spirit, faction, foreign 
influeni'e : a pillar to the unity of your republic : a band to in- 
close, conciliate and strengthen the whole of your wonderful 
and almost boundless communities. Read, preserve the sacred 
deposit ; and lest posterity should forget the truth of its maxims, 
engrave them on his tomb, that they may read them when they 
weep before it. 

GlCoaoE B, Minot, iu Eulogiet and Orations on Washington. 24. 


CRITICAL COMMENT 
BFABSS (1837) 

There is not an idea or sentiment in the Farewell Address, 
which may not be found, more or less extended, in dif- 
ferent parts of Washington’s writings; nor, after such a 
perusal, can any one doubt bis ability to compose such a 
paper. As a mere literary performance, though excellent, 
it is neither extraordinary, nor in any degree superior to 
many others known to be written by each of the parties. It 
would add little to the great reputation of Wasliiugton, or of 
Hamilton, if the one or the other could be proved to be its sole 
and unaided author. It derives its value, and is destined to 
immortality, and chiefly from the circumctaucc of its containing 
wise, pure, and noble sentiments, sanctioned by the name of 
Washington at the moment when he was retiring from a long 
public career, in which he had been devoted to the service of 
his country with a disinterestedness, self-sacrifice, persever- 
ance, and success, commanding the admiration and applause of 
mankind. 

JXRED SpAKKS, George Washington. XIL 396. 
BIHSKY (JSi») 

Washington was undoubtedly the original desiper of the 
Farewell Address ; and not merely by general or indefinite in- 
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timation, bat by the eaggeation of perfectly definite subjects, 
of an end or object, and of a general outline, the same which 
the paper now exhibits. ... By derivation from himself, the 
Farewell Address speaks the very mind of Washington. The 
fundamental thoughts and principles were his; but be was 
not the composer or writer of the paper. Hamilton was, in 
the prevalent literary sense, the composer and writer of the 
paper. . . . 

The main trunk was Washington’s ; the branches were stimu- 
lated by Hamilton ; and the foliage, which was not exuberant 
was altogether his. . . . 

We might, though not with full and exact propriety, allot the 
soul to Washington, and the spirit to Hamilton. The elemen- 
tary body is Washington's, also; but Hamilton has developed 
and fashioned it, and he has symmetrically formed and arranged 
the members to give combined and appropriate action to the 
whole. 

Hobaob BimniT, Inquiry into the Formation of W<uhington'$ Farewdl 
Address. 171 . 


OnXXT (1900) 

It has heretofore been considered that anything like an 
alliance between the United States and an Ehiropean Power, 
for any purpose or any time, was something not to be thought 
of. To give a thing a bad name, however undeservedly, is to 
do much to discredit it. and there is no doubt that the epithet 
“ entangling ” — almost invariably applied — has contributed 
largely to make ' alliance ” popularly and politically odious. 
Yet there may be “ alliances ” which are not “ entangling ” but 
wholly advantageous, and without the French alliance, Amer- 
ican independence, if not prevented, might have been long post- 
poned. It has been a prevalent notion that Washington was 
inimical to all alliances as such and left on record a solemn 
warning to bis countrymen gainst them. Yet Washingtor 
clearly discriminated between alliances that would entangh 
and those that would not, and between alliances that wen 
permanent and those that were temporary. Justly construed 
Washington’s utterances are as wise to-day as when they wen 
made, and are no more applicable to tiie United States than h 
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any other nation. It must be the policy of every State to avoid 
alliances that entangle, -while temporary and limited are better 
than general and permanent alliances because friends and part- 
ners should be chosen in view of actually existing exigencies 
rather than in reliance upon doubtful forecasts of the uncertain 
future. Nevertheless, up to this time the theory and practice of 
the United States have been against aU alliances peremptorily. 

Kichard OiiREi, Gtowthof our Fotctgn PoUcj/ in T)te AtlaiUtc Monthly, 
March, 1900. 
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Chaptee XIX 

THE EXTENT OF FEDERAL POWERS (1819) 

SUGGESTIONS 

This report of the famous Supreme Court decision in the McCulbch 
vs. Mai'yland Case bears date 1819. Of the decisions made by the 
Supreme Court in the early part of the century this is the most typi- 
cal, as setting forth the oonstraction of the powers of the Federal 
government by the courts. 

The decision has a place among the documents of Anglo-Saxon 
liberty because it shows the American theory of limitations, and the 
extent of the power of the nation to legislate in questionB which in- 
clude individual rights; and the doctrine here stated has ever since 
been the foundation of American national government. 

The exposition and comments which follow give an opportunity for 
acquaintance with the opinions of the ablest constitution^ expounders. 

For Outlines and Material, see Appendix B. 


DOCUMENT 

Decision in the Case of M’CuUoch vs. the State of Maryland. 

(1819) 


United States 
Supreme 
Court Re- 
ports, 4 
Wheaton, 400- 
437. The ex- 
tract is only 
a small part 
of the full 
opinion. 

Statement of 
the issue. 


Writ of error from the court of appeals of 
Maryland. 

Makshall, G. J., delivered the opinion of the 
coart. 

In the case now to be determined, the defendant, 
a sovereign State, denies the obligation of a law 
enacted by the legislature of the Union; and the 
plaintiff, on bis part, contests the validity of an 
act which has been passed by the legislature of 
that State. The constitution of our country, in its 
most Interesting and vital parts, is to be considered ; 
the conflicting powers of the government of the 
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union and of its members, as marked in that con- 
stitution, are to be discussed ; and an opinion given, 
which may essentially influence the great operations 
of the government. No tribunal can approach 
such a question without a deep sense of its impor- 
tance, and of the awful responsibility involved in 
its decision. But it must be decided peacefully, or 
remain a source of hostile legislation, perhaps of 
hostility of a still more serious nature; and if it is 
to be so decided, by this tribunal alone can the de- 
cision be made. On the supreme court of the 
United States has the constitution of our country 
devolved this important duty. . . . 

Among the enumerated powers, we do not f nd The omitted 
that of establishiug a bank or creating a corpora- 
tion. But there is no phrase in the instrument phrase; 
which, like the articles of confederation, excludes gj,*^***® 
incidental or implied powers ; and which requires 
that everything granted shall be expressly and ledged to be 
minutely described. Even the 10th araendment, 
which was framed for the purpose of quieting the powers.” 
excessive jealousies which had been excited, omits 
the word “ expresslj,” and declares only that the 
powers “not delegated to the United States, nor H_’ 
prohibited to the States, are reserved to the States 
or to the people ; ” thus leaving the question, whether See Con- 
the particular power which may become the subject 
of contest, has been delegated to the one govern- ment x. 
ment, or prohibited to the other, to depend on a 
fair construction of the whole instrument. ... 

Wg admit, as all must admit, that the powers of i,era,'8a^' 
the government are limited, and that its limits are the Court, 
not to be transcended. But we think the sound ' 

construction of the constitution must allow to the aU the de- 
national legislature that discretion, with respect to 
the means by which the powers it confers are to be ghouM 
carried into execution, which will enable that body “partake oi 
to perform the high duties assigned to it, in the 
manner most benefldal to the people. Let the end code." 



814 


FEDKRiL POWERS 


[Ch. XIX 


Since the 
TOTerament 
BM • right to 
do an act, It 
•hould be al- 
lowed to *e- 
lectthe 
nieana 


be legitimate, let it be within the scope of the con- 
stitution, and all int-ans which are appropriate, 
winch arc plainly adapted to that end, which are 
not pruhiliited, but consist with the letter and spirit 
of the cunatilutiini, an. constitutional. . . . 

... In the 1 cgislatuie of the Union alone, arc 


Taxation, represented, llic legislatuie of the Union alone, 
eepcrUll) tlicn'fore, cun Ih‘ Inisleil by the people with the 

ftrmailu iwiwer of cotitiulhiig iiuasures which concern all, 


< liartaruin, ’ in the coulidcncc that it w ill not be abused. This, 
rlKht^irn*' ^ '*1 eonlulence, and we must con- 

iMiopIc hidti il ns d te dly 


If wi apply the priiuiple forwhuh the state of 
Maryland contends, to the coiistitutiuii generally, 
wesliull find it capibb of cb.inging totally the char- 
acter ot that iii'-tiuiiient We shall (iud it capable 
of arrestiiig ill the meisntes of the government, 
and of piostrating it it the foot of the StaU's. The 
Aiiicricau pioplt hi\i decKued then lonstilutioii, 
and the law* tinde m pursuance thereof, to be su- 
preiiu', but this pnm iple woulil tiaiisfer the su- 
pri'rtiaey. in fai t, to tlie M itcs. 


In Iwth Arid 
of ( ■'(in fed 
Vi , ami tiiv 

('onstltutioii, 
U s , Art 1 
Sect 10 the 
IK)* ers de 
III* <l te the 

tewral Stales 
are < learl) 
rmitneratod 


If the ''tales mnyti\ one instninient, employed 
liy the got etiinient in the t xeciitioii of its powers, 
they may ti\ .an\ and ottry instiument They 
mat tax the mail, thei may tax the mint; they 
iiia\ t.i\ pat* lit right ■». fliey may tax the papers 
of tlieeiisfom-hous* . thes nnt tax pidieial process ; 
they may tax all the nn-ins cmploved bvthe govern- 
ment, to an extexs win* h would defeat all the ends 
of govoTument I his wa^ not intended by the 
Aiueriean people I hey did not ilesign to make 
thmr goiernmont iU|H‘ndent on the States 
Gentlemen sav, thex do not ,l.xnn the right to 
extend .tute taxation to tliese ohjeetb. They limit 
heir preteuxunisuipioiieriy. li„t on wh.at priiici- 
le lb this d.s .notion made^ Those who make it 

for whieh they conUmd .leiues it. They contend 
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that the power of taxation has no other limit than 
IS found in the 10th section of the 1st aiticle of 
the constitution; that, with lespect to e\ery thing 
else, the power of the States is supreme, and admits 
of no control. If this be true, the distinction be- 
tween property and other subjects to which the 
power of tax.ition is ipplicable, is merely arbi- 
trary, and ean never be sustained. This is not all. 

If the controlling power of the States be estab state sov- 

libhed , if tlieir siipiciiiacy as to taxition be ac- had 
1 ijj x x been the war 

knoTiledgcd; what is to restrain their exercising try of the 


•lolTcrbonian 
Republican 
party at 
the outset 


this eontiol in any shape thej may please to give 
itf Their soveieignty is not loufined to taxation 
That lb not the only mode in which it might be dis- 
played. The question ib, in tiuth, a question of 
supieinacy, aiul if the light of the States to tax 
the means employed bj tlie general government be 
oonceded, the declaiatiou that the constitution, and 
the laws maile m puibuauce theieof, shall lie the Note the 
bupteinc law of tlie land, is emptv and unmeaning Nullification 
declamation. . . . ofi8W-3d 

The court has bestowed on this subject its most 
delibeiate cousideiation. The lesult is a convic- 
tion that the btates have no power, by taxation or 
otherwise, to retard, impede, burden, or in any 
manner control, the opeiations of the constitutional 
laws enacted by Congress to carry into exei ution 
the powers vested in the general government This 
19, we think, the unavoidable consequence of that 
supremacy which the constitution has declared. 

We are unanimously of opinion, that the law 

passed by the legislature of Maryland, imposing 

a tax on the Bank of the United States, is un- 

... , , , Actual state 

constitutional and \oid rights are not 

This opinion docs not depme the States of any limited orin- 
resources which they originally possessed I* 
not extend to a tax paid by the real property of sion, but 
the bank, in common with the other real propeity 
within the State, nor to a tax imposed on the in- exteat. 
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terests which the citizcnB of Maryland may hold in 
ihiH inHtitutioTi, in common with other property of 
the Haims descriplion throughout the State. But 
this is a tax <»n flie operntions of the bank, and is, 
consequently, a tnv on the operation of an instru- 
ineut etiiplo 3 ed by the government of the Union to 
carry itb [lowern into cvecution. Such a tax must 
be uiicoimtitiitional 

Not the first . . . O" <-<i(isi<leration wliereof, it is the opinion 
instanre of ©f tlii'i coiiit, that the art of the legislature of 
qusHhlnga -\| ,r^|.,||,l is (oiitiniy to the Constitution of the 

lliw U) 4, *' a.i_« T 

1 iiitdl S( 11(1 \oi(l. . . It is therefore aa- 
(uurU jii tint the said judgment of the 

H lid ( own of appeals of the State of Maryland, in 
tins « 'ise, lie, and the siiiiio hereby is, icvcibeil and 
aunulletl. And this oouit, proceeding to render 
mull iiulgmcnt as the said couit of appeals should 
Imte iciideicd. il is further adpidged and ordered, 
that the nidguunt of the said Baltimore county 
court In M M is(>d and annulltd, and that judgment 
he enUied iii the Baid Baltimore county court for 
the said .lames W. M’Cullocli. 


CONTEMPORARY EXPOSITION 

MU'- RFGISTFB (ISIS) 

Tlasing bo long eutertainiHl such opinions as incontrover- 
tible tiulbs, niid as n ncak, but honest apostle m the cause of 
m'mkiml, eiulcasoiiied i.i impress them upon all within our 
reaih, the horror of an apprehension that ne have deceived 
oursebes and others, msy be b, tter felt than described: it is 
like to a man discowniig the infidelity of bis wife whilst she 
reiKMus on his iHisom, and lu nt seems united to heart! A 
deadly blow has bien stnmk at the bo\ ereignty of the states, 
ami from n qiiarU'r so fai nmosed from the pwple as to be 
hanlb aeoeusiMe to piibhe opinion — it is needless to say that 
wc allude to the dei ision of the supreme court, in the case of 
McCulloch veisiis till' Mat.* of Maryland, by which it is CBtab- 
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lished that the states cannot tax the hank of the United 
States. . . . 

But we believe that the broad question is settled, for the 
National Intelligencer of Monday last, giving an account of 
the proceedings of the supreme court on Saturtiay, says — “ Mr. 
chief justice Marshall delivered the unanimous opinion of the 
court in the case of McCulloch against the state of Maryland. 

“ 1st. That congress had, constitutionally, a right to estab- 
lish the banks of the United States. 

“ 2dly. That the bank has authority to establish branches in 
such states of tlte Union as it tliiuks Ht. 

“ Sdly. That the state of Mar3']and has no right to tax the 
branch of the bank established in that state.” 

We are awfully impressed with a conviction that the welfaie 
of the union has received a more <l.mgerou8 wound than fifty 
Hartford conventions, hateful ns that assemblage was, could 
inflict — reaching so close to the vitals as seemingly to draw 
the heart’s blood of liberty and safety, and which may be 
wielded to destroy the whole revenues, and so do away the 
sovereignties of the states. In the progress of this principle, 
we can easily anticipate the time when some daring scoundrel, 
having fortified himself by vnd-trading incorporations, may 
seize upon these fair countries for a kingdom, and, 8urn>undcd 
with obedient judges and lying priests, punish his opjionents, 
after the manner of European despots, with fines, imprison- 
ment and tortures here, and the terrors of the lower world 
hereafter. But we will not despair of the republic, nor yet 
give up the ship ; no alternative, however, is left to preserve 
the sovereignty of the states but by amending the constitution 
of the United States, and more clearly defining the original 
intentions of that instrument in several respects, but espe- 
cially in regard to incorporations : — these are evidences of sov- 
ereignty, congress has not a sovereign power, except in the 
cases specially delegated. 

^zKKiAii Nii. 1 , 8 , in Nilt^ " Weddy Register.” XVI. 43 

FBXKMAX’B JOUBHAl, (181^ 

“ The book! ” Something is still said in Philadelphia about 
the book found in the office of the Bank of the United States 
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at Baltimore. It is iirobable, that the eminent appellation of 
this thin^ will he lost, hy iiiidiii}; three or four similar books at 
other plucesl We lia\e ^ihhI reason to Indieve that attempts 
have been made to riMil Uultiiiiore in — speculation! . . • 

“ City Bank of Baltimote.” The boaid of directors elected 
since the “ blow up ” of (his bank, have, at length, appointed a 
day for laving a btatement of the affairs of the institution be- 
fore the stockholders — viz., the iOth of October next. This 
distant daU*, after so l(»iig a delay, has excited no little sur- 
prise ; but we tir»‘ tohl by tliose «e have a right to believe, that 
the books and accounts of tliis bank were in such a state of 
confusion, that tin eat Tier |u‘ri<Mi could not be fixed upon, 
though the ncii cawliiei and cleiks, (well skilled in accounts) 
JumI laliourcil and were yet lalmuiing cxccsbivcly, to ascertain 
the true state of (he bunk! ! ! 

The stock of this bank is quott'd by the brokers at $7 for 
Hi paid. . . . 

“ Hud Tunes ' ” lloncbty has fled from the world, and Sin- 
cerity is fallen asleep — Piety bns hidden herself, and Justice 
cannot AikI the wu_\ —the lielpci is not at lioinc, and Cliarity 
lies sick ; Heiievolence is under arrest, and Faith is nearly cx- 
lingui-'hed ; tlie ^'lrtues go a l«*ggiiig. anti Truth has long since 
been buried , t'rcdit bas turned crazy, and Conscience is nailed 
on the wall. 

Quoted in JW«’ " Wcekhi RejuUr.” XVI. 421. 


CRITICAL COMMENT 

SlOKl (ISAI) 

It is true that among the enumerated powers we do not find 
that of establishing a bank, or creating a corporation. But we 
do find there Uie great powers to levy and collect taxes: to 
borrow money: to regulate eoiiimeree :' to declare and conduct 
war: and to raise and siqipart armies and n.a\ies Now, if a 
bank be a fit means to execute any or all of these powers, it is 
Just >13 much implied, as any other means. ... In the present 
times It can liardlv require argument to prove that it is a con- 
%’eiiit‘nt, a useful and an csscutial instrument in the fiscal ope- 
raUons of the government of the United States. This is so 
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generally admitted by sound and intelligent statebmeii that it 
would be a waste of tunc to endeavour to establish the ti uth by 
an elaborite suiiey of the mode in which it touches the ad- 
ministration of all the vaiiouB branches of the poweis of the 
Government. 

JosLFH Stoky, Commcntcuua on the Comtilution of the United States 
448 

HARE (1889) 

The case of McCulloch v The State of Maryland is entirely 
consonant with the course of judicial decision, and so much in 
hainioiiy i^ith that of legislature that if the doctrine which it 
established were oicithrown a laige and essential pait of the 
legiblation of Congress would tall with it That the Bank of 
the United States was twice iiicori>or itcd by men belonging to 
diffeient pirties, and viewing the Constitution in different as- 
pects; that its constitutionality was never assailed success- 
fully, and was sustained on the only occasion when the question 
was brought into couit, that it finally fell, not in eonsequenee 
of a denial of the implied power of Congress to incoi porate a 
bank, . . . but because the president thought that some of the 
details of the bill present! d for his sign iture were objeetioii- 
able and exceeded the limits of the executive power — would be 
enough to prove, if pi oof were needed, that the principles vin- 
dicated by Chief-Justicc Mai shall are deeply rooted in the 
Constitution, and cannot be disturbed without destroying its 
usefulness. 

Jous Is sees C Ilxiii., American Constitutional Law I 107 
WIIiOUOHBT (1890) 

The case of McCulloch v. Maryland aiose fiom the attempt 
on the part of Mai viand to prevent the operation, within her 
borders, of the federil institution, the Second United Stitcs 
Bank Jins she endeavoured to do by taxing out of ixistence 
the briiich bank which had been locatecl on her tcrritoi) 

WxBmi. W WiciocoiiBY, 'iupreme Coutt uf the UiiiltJ Si lUs 59 

W O BUMNXR (ISOf) 

Febluary 11th, 1818, Maiylaiid l.ud a stamp tax on notes of 
any bank doing busmcbs lu the State and not by or with the 
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antboritj of the same. • . . The Bank of the United States 
paid no heed to this law. lii the case at law which resulted 
(McCulloch V. Marjland), the tax was held to be unconstitu- 
tional by the Supreme Court of the United States. It was held 
that tlie Bank was constitutionully endowed with a right to 
establish branches in any State. These branches were not tax- 
able by the State, but real estate, owned by the Bank, or the 
pmprietnry interest of citizens of the State in it, might be taxed 
like otlier property : Congress Las power to charter a national 
bank as one means of carrying on the fiscal operation of the 
national government; the States cannot by taxation impede 
Congress in the exercisi. of anj' of iti, constitutional powers; if 
the end is legitimate and within the scope of the constitution, 
any iiieans may be employwl which are appropriate and not 
prohibited. 

William Ukaham Sum.skh, Hutorn of Banking in the United Statu. 
L loo. 
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Chapter XX 

UBEBTIES of OTHEIt AHEBICAN PEOPLES (1823) 

SUGGESTIONS 

This docament contains such portions of President Monroe’s Message 
to Congress, l>ec. 1!, 1823, as bore upon the subject of international 
relatioiisbi}). The Piesideut called the attention of Congress to the 
aggressive schemes of Russia, and the probable policy of the Holy 
Alliance. This memorable doctrine bears the name of the President, 
because of its place in his annual message ; but the principles set 
forth therein are the embodiment of the thought of great American 
statesmen from the beginning of the nation. The spirit of ‘‘ hands 
off,” no “ entangling alliances ” and “ remote situation ” can be traced 
throughout the writings and hiieeehes of such diplomatists as I’ownall, 
Jefferson, Washington, Adams, and John (iuincy Adams. The 
writers upou foreign relationships since 1823 have examined the tenets 
of this document with great interest. Its power and influence have 
guided European ns well as American thought. 

Before presenting the subject of the Monroe Doctrine to students, a 
certain amount of European history must be reviewed so that an in- 
telligent understanding may be had of the bases of the principles set 
forth ; Napoleon’s aggrandizement, the fall of the great master of the 
French empire, the restoration of Louis XVIII. to the tlirone of 
France ; Spain’s colonies and their growing spirit of independence ; 
Russia’s aggression on the Pacific slope ; the Holy Alliance with its 
conservative belief in monarchical government ; the attitude of Great 
Britain towards the alliance and hence towards the United States, — 
some knowledge of these questions is absolutely necessary before the 
document can be appreciated, and before the contemporaneous ex- 
position call illuminate its text. 

For Outlines and Material, see Appendix B. 

DOCUMENT 
The Monroe Doctrine (1833) 

Embodied in President Monroe’s Message at the J. D. Bich- 

COMMENOEMENT OP THE FlRST SESSION OP THE 

Eighteenth Congress, December 2, 1823. Metsageaemd 

. n Paiirrs of the 

At the proposal of the Russian Imperial Govern- pntidmte. 
ment, made through the minister of the Emperor H- 209, 219. 

21 
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Tbe dispute 
os to turn 
tory In the 
northwest 
w as settled 
by a separate 
<(»n\eiitiuri 
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resuling here, a full power and instructions have 
been transinittcd In the uiiuister of the United 
States at St. l*itcr-,buig to arrange by amicable 
negolialioii the lesju'ctive lights and interests of 
the two nations on the northwest coast ot this con* 
tineiit. . .In tiic discussions to which this interest 
has given use and in the ariangeinciits hy which they 
may let inmate, tin occasion has been judged proper 
foi asscilmg, as a piinciple in which the rights and 
interests of the IJnitcsl StiU^s aie involved, that the 
AnicriLan contments, by the fice and independent 
condition «hi h th<\ have assumed and maintain, 
are lieiicefoith not to Ik? consulcied as subjects for 
futuic coloiii/.itioii by any Eiiiopein powers . . . 
'llie (MfiAiis ot till I lilted htvtis chetish senti- 
iniiits the most liiendly in favour of the liberty and 
happiness of then fiUow-nun on that side of the 
Atlantic. In the airs of the Euiopoan powers m 
niiittcis itl.iti'ig to themselves wo liavo never taken 
any part, nor dots it compoit with oui policy so to do. 
It IS only when our lights arc invaded or seriously 
men u eil tint v\t leseiil injuiies oi make prepara- 
tion tor our difeiist . \\ ith tin movements in this 

heinispluie wi sie ot necessity more immediately 
couiiocted, and bv < iiises whuh must be obvious to 
all enlightened and iinpaitial observers. The politi- 
cal sy-tein of tlie allied jMjweis Is essentially differ- 
ent III this resjxit fioin that of Aineiica. This 
diffeieiicc pioceeds fiom tint which exists m their 
lesiKi tive ttovcriitnonls, ami to the defense of our 
own, whuh has U'en aihieved b\ the loss of so much 
blooil and tte.voure. and mitmed by the wisdom of 
their most enlightened citi/ens, and under which 
wc have enjoyed unexampled felicity, this whole 
nation is devoUat. M e owe it, therefore, to candour 
and to the nimcable relations evistmg between the 
United btt xtes and those i>owcrs to declare that we 
should eonsuler anv .Utemjit on then part to extend 
their system to any jvortien of this hemisphere as 
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dangerous to our peace and safety. With the exist- tems to any 
ing colonies or dependencies of any European power 
we have not interfered and shall not interfere. But sphere ex- 

with the Govermneuts who have declared their in- 

, , r renen in- 

dependence and maintaLuecI it^ and whose indepeu- vasion of 

deuce wc have, on great consideration and on just 
principles, acknowledged, we could not view any 
interposition for the purpose of oppressing them, 
or controlling in any other manner their destiny, 
by any European power iu any other light than as 
the manifestation of an unfriendly disposition to- 
wards the United States. . . . 


Our policy iu regard to Eurfjpe, which was adopted 
at an early stage of the wars which have so long 
agitated that quarter of the globe, nevertheless re- 
mains the same, which is, not to interfere iu the 
internal concerns of any of its powers ; to consider 
the government de facto as the legitimate govern- 
ment for us ; to cultivate friendly relations with it, 
and to preserve those relations by a frank, firm, 
and manly policy, meeting in all instances the just 
claims of every power, submitting to injuries from 
none. But in regard to tho.se continents circum- 
stances are eminently and conspicuoUHly different. 
It is impossible that the allied powers should extend 
their political system to any portion of either con- 
tinent without endangering our peace and happiness; 
nor can anyone believe that our southern brethren, 
if left to themselves, would adopt it of their own 
accord. It is equally impossible, therefore, that we 
should behold such interposition in auy form, with 
indifference. 


Policy of 
non-inter- 
ventien In 
Kuropean 
affairs. 


Xo European 
interposiiion 
in the affairs 
of the Spaii- 
ish-American 
Kepublics. 


CONTEMPORARY EXPOSITION 

JOHN qUINCV ADAMS (1B23) 

15th (1823), I received a note from Mr. D. Brent, saying 
that the President wished to see me at the office at noon. I 
went and found him there. He asked for the correspondence 
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relatiug to the iatercourse with the Britiuh American colonies, 
with a view to the paiticular notice winch he intends to tahe of 
it ill tlie message , winch I thought should have been only in 
general teiuis. lit* also bliowwl me two letters which he had 
received — one from Mi. Jeflfciaou, 2iJd October, and one from 
Mr. Madison of 30th OcUiIk'i, guing their opinions on the 
protiosalh of Mr Catiiiiiig. The i’lesulent had sent them the 
two dispatches fioui U Rush of 23d and 28tli August, enclos- 
ing the correspondence between Canning and him, and requested 
tlicii opinions on the pioposuls. Mr. Jefferson thinks them 
more iin]ioitant tlian anything that has happened since oar 
licioliitioii lie IS foi .ictcding to the proposals, with a view 
to pledging tiieat Itiituiu ug.iiiist the Holy Allies; though he 
thinks the islaud of Cuba would 1 h aialuableaud important 
acquisition to out I moil. Mi. Madison’s opinions are less de- 
cisisely pronounced, and be ttiiiiks, as I do, that this move- 
ment on the pait ol (iicat liiiUiii is uiqielled more by her 
nitciest tlinii li> u ptiiicipie of genual libeit^. . . . 

21st. 1 uieiitioiusl .il-o my wish to pitpare a paper to be 
delivered (oiiUdeututij to Uaion Tujl, and the substance of 
winch I woiihl ui Ur lust install) o c\piess to him in a verbal 
conloiLuce. Itwniild icfct to the leibat eouinmuications re- 
cently nude liy liini, and to the sciilinicnts .iiid dispositions 
uiaiiifthtvtl in the cNliuct of a dispatch lelatiiig to Spanish 
alt Ills which ho lately pul into iiiy hinds My purpose would 
Ik* in 11 imaicralc ami concilutoiy in.iiiiui, but with a firm and 
duteiuiined spun, lo dcehiic oui dissent fioin the principles 
avowed in those i ominuiiications , to asset t those upon which 
out own Goiei iiuieiit is fouiuhd, ami, while disclaiming all 
iiitciitiou of iillfinitting to piopigate them by force, and all 
niterferoncc with the political alTiiis of Europe, to declare our 
exjH’clatiou aiwl hope th.it the Kiiiopeiiii jiowers will equally 
abst nil fiom tin- aiti iiipt to spited then principles in the 
Aincncau hcinispht m , oi to subjugate by fotce any part of 
these continents to then will. , . . 

1th. 1 went to the Piesidi iit s mil found Gales, the half-editor 
of the National liitclligcncei, time. He said the message was 
cuIUhI a war message, and sjioke of newspaper paragraphs 
from Euroiw aunouncing that an army of twelve thousand 
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Spaniards was to embark immediately to subdue South Amer- 
ica. I told him there was absurdity on the face of these 
paragraphs, as the same newspapers announced with more 
authenticity the disbanding of the Spanish army. The Presi* 
dent himself is singularly disturbed with these rumours of in- 
vasion by the Holy Alliance. 

C. Y AviMf, editor, Memoirs of John Quincy Adams, VI. 185, 194, 226. 


JEVrERBON (1823) 

To THE President 

MoiiTiciiLi.o, October 24, 1823. 

Dear Sir, — The question presented by the letters you have 
sent me, is the most moiueutous which has ever been offered to 
my coutemplation since tluit of Independence. That made us 
a nation, this sets our (‘uinpass and points the course which we 
are to steer through the ocean of time opening on us. And 
never could we embark on it under circumstances more au- 
spicious. Our first and fundamental maTim should be, never 
to entangle ourselves in the broils of Europe, Our second, 
never to suffer Europe to intermeddle with cis- Atlantic affairs. 
America, North and Soutli, has a set of interests distinct from 
those of Europe, and peculiarly her own. .She should therefore 
have a system of her onn, separate and apart from that of 
Europe. While the last is labouring to become the domicil of 
despotism, our endeavour should surely be, to make our hemi- 
sphere that of freedom One nation, most of all, could dis- 
turb us in this pursuit; she now offers to lead, aid, and accom- 
liauy us in it. By acceding to her proposition, we detacli her 
from the bauds, bring her mighty weight into the scale of free 
government, and emancipate a continent at one stroke, which 
might otherwise linger long in doubt and difficulty. Great 
Britain is the nation which can do us the most harm of any 
one, of all on earth ; and with her on our side we need not fear 
the whole world. With her then, we should must sedulously 
clierish a cordial friendship ; and nothing would tend more to 
knit our affections than to be fighting once more, side by side, 
in the same cause. Not that 1 would purchase even her amity 
at the price of taking part in her wars. But tlic war in which 
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the preaent proposition might engage us, should that be its 
oonaequence, is not her war, but ours. Its object is to intro* 
dooe and establish the American system, of keeping out of our 
land all foreign powers, of never permitting those of Europe 
to intermeddle with the affairs of our nations. It is to maintain 
our own principle, uut to depart from it. . . . 

I have been so long weaned from political subjects, and have 
ao long ceased to take any interest in them, that 1 am sensible 
I am not qualified to offer opinions on tliem worthy of any 
attention. But tlie question now proposed involves conse- 
quences HO lasting, aud effects so decisive of our future des- 
tinies, as to rekindle all the iiiU'rcst I have heretofore felt on 
such occasions, and to induce me to the hazard of opinions, 
which will prove only iny wish to contribute still my mite 
towards anything which may be useful to our country. And 
praying you to accept it at only what it is worth, 1 add the 
assurance of my constant aud affectiouate friendship and 
respect. 

Thomas .Tsvi eseioN, Complete Workt. VII. SIS, S17. 

MADISON (IS33) 

To Pki.sidknt Monkoe 

Oct. 30, 1823. 

D* SiK, — 1 have just receiveil fnnn Air. Jefferson your let- 
ter to him, with the eorrospondence between Mr. Canning and 
Mr. Rush, sent for his aud my perusal, and our opinions on the 
siihject of it. . . . Tlie professions we have made to these 
neighbours, our sympathies witli their liberties and independ- 
ence, the deep interest we liave in the most friendly relations 
witli them, and the eoiisequeeceti threatened by a command of 
their resources by tlie Creut Powers, confederated against the 
rights and reforms of which we hare given so conspicuous and 
pt'rsuasive an example, all unite in calling for our efforts to 
defeat the meditated crusade. 

To Richard Rush 

Montpelier, Nov. 13, 1823. 

D* Sre, — I have received your favour of .September 10. 

. . . \A hatever may Ih* the motives or the management of the 
British flovemroent, f cannot pause on the question whether 
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we ought to Join her in defeating the eSorto of the Holy Alli- 
ance to restore our Independent neighbours to the condition of 
Spanish Provinces. Our principles and our sympathies; the 
stand vre have taken in their behalf ; the deep interest we have 
in friendly relations with them ; and even our security against 
the Great Powers, who, having conspired against national 
rights and refoms, must point their most envenomed wrath 
against the United States, who have given the most formidable 
example of them ; all concur in enjoining on us a prompt ac- 
ceptance of the invitation to a communion of counsels, and, if 
necessary, of arms, in so righteous and glorious a cause. 

Jamkb Madison, Works. III. 339, 345. 

WEBSTER (182S) 

Now, Sir, it did so happen, that, as soon as the Spanish king 
was completely reustablished, he invited the cooperation of 
his allies, in regard to South America. In the same month of 
December, of 1823, a formal invitation was addressed by Spain 
to the courts of St. Petersburg, Vienna, Berlin, and Paris, pro- 
posing to establish a conference at Paris, in order that the 
plenipotentiaries there assembled might aid Spain in adjusting 
the affairs of her revolted provinces. . . . 

The proposed meeting, however, did not take place. Eng- 
land had already taken a decided course; for as early as 
October, Mr. Canning, in a conference with the French min- 
ister in London, informed him distinctly and expressly, that 
England would consider any foreign interference, by force or 
by menace, in the dispute between Spain and the colonies, as a 
motive for recognizing the latter without delay. It is probable 
this determination of the English government was known here 
at the commencement of the session of Congress ; and it was 
under these circumstances, it was in this crisis, that Mr. Mon- 
roe’s declaration was made. It was not then ascertained whether 
a meeting of the allies would or would not take place, to con- 
cert with Spain the means of reestablishing her power ; bnt it 
was plain enough they would be pressed by Spain to aid her 
operations; and it was plain enough, also, that they had no 
particular liking to what was taking place on this side of the 
Atlantic, nor any great disinclination to interfere. This was 
the posture of affairs ; and. Sir, I concur entirely in the senti- 
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ment expreesed in the resolution of a gentilenian from Pennsyl- 
vania, that this declaration of Mr. Monroe was wise, seasonable, 
and patriotic. 

It has been said, in the course of this debate, to have been 
a loose and vague declaration. It was, I believe, sufficiently 
studied. I have uiitlcrstood, from good authority, that it was 
considered, weighed, and tlistiiietly and decidedly approved, by 
every one of tlie I’rcsidcnt’s advisers at that time. Our gov- 
ernment oouhl not adopt on that occasion precisely the coarse 
wlii(‘h Riigliiiid had tak<‘n. Kiiglatid tlireatcned the immediate 
lecognition <jf the pro\itiec8, if the Allies should take part with 
.Spam ugaiiiht tlicin. W'c bad alrcady^ recognized them. It 
remained, Iheiefoic, only f<»r (uir government to say how we 
should consider a coinhiiiatiou of tiic .VIlied Powers, to effect 
ohjccts in .Viin‘rica, as affecting ourselves; and the message 
was intended to say, wliat it dm-s say, tliat we should regard 
such coinbiimtioii as dangerous to us. Sir, I agree with those 
who iiiaintaiii tlio pro|iositioii, and I contend against those who 
ileny it, Unit tlie inessag«‘ tlid mean something; that it meant 
much : and 1 maintain, agaiiisl both, that the declaration 
effected much goini, answereil the end designed by it, did great 
lioiiour to tlie foresiglit and the spirit of tlie government, and 
that it cannot non he taken bock, relnictcd, or annulled, with- 
out di'^gracc. It met, Sir, with tlie entire concurrence and the 
hearty appiohation vif the country. The tone which it uttered 
found a correspouding resiionse in the breasts of the free people 
of the UniUsI states. That ])eopje saw. and they rejoiced to 
see, that, on a fit o<*ou^ion, our weight liad been thrown into 
the right scale, and th.at, without departing from our duty, we 
hml done soinetliiiig useful, and something effectual, for the 
cause of civil liberty, due general glow of exultation, one 
universal feiding of the gratitied love of liberty, one conscious 
and proud iwreeption ot the consideration which the country 
possesscii, and of the respect and honour wliich lielonged to it, 
pervaded all iHisoins. I'ossihly the juihlic enthusiasm went too 
far; it (M>rtaiiily did go far. Kut, Sir. the sentiment which this 
declaration inspired was not coiilined to ourselves. Its ^orce 
was felt everywhere, by all those who could understand its 
object and foresee its effect. 

IUniel Webster, Warkt. HI. 809 , 903 . 
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DANA (1W») 

It is to be borne in mind that the Declarations known as tlte 
Monroe Doctrine have never received the sanction of an act or 
resoiution of Congress : nor have they any of that authority 
which European governments attach to a royal ordinance. 
They are, in fact, only the declarations of an existing adminis- 
tration of what its own policy would be, and what it thinks 
should ever be the policy of the country, on a subject of para- 
mount and permanent interest. . . . 

Confining itself to a declaration against interposition tr> op- 
press or control, or to extend the system of the Holy Alliance 
to this hemisphere, the message avoids committing tlie govern- 
ment on the subject of acquisition, cither by the I’niled States 
or the h'uropean powers, and whether by voluntary cession or 
conquest. ... In further explanation of the Monroe Doctrine 
it is to be noticed that it is correctly called ii doctrine and no 
more. There is no intimation what tlie United States will do 
in case of European interposition, or what means it will lake 
to prevent it. . . . And public opinion may be «‘oiisidcred as 
settled on the point that tlie action of tlie nation, in any ease 
that may arise, must be unembarrasseil by jileilge or compact : 
and, further, as eiiually settbsl, again.st tlie introduction of any- 
thing approaching the nature of a Holy Alliance for this conti- 
nent, though it be in the interests of republican institutions. 

Ricuasd Hbnry Dana, Wheaton’s Ehmmts of Intematimal Imw. 109- 
111 . 


VON HOLST (18TB) 

In August, 1823, Rush learned from Canning that the Holy 
Alliance was beginning to seriously think of interfering in colo- 
nial affairs in favour of Spain. England’s position on the ques- 
tion had meanwhile substantially changed. If Castlcreagh had 
been willing in 1818 to make the return of the colonics under 
Spanish dominion the basis of the attempt at intervention, 
Wellington had by this time used very different language at 
the congress of Verona, and now Canning declared himself 
ready to act in direct opposition to the plans of the Holy AlU- 
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aaoe, provided he were aasured of the co-operation of the 
United States. Rush at once forwarded these statements of 
Canning to his government, which received them with “ great 
satisfaction," for, as Calhoun, the then secretary of war, after- 
wards declared, the power of the Alliance was so great that the 
United States thein8clvc.s had not t. It safe from its intermed- 
dling. Monroe sent the records concerning the matter to all 
the mctnborH of his cabinet, and at tlic same time asked Jef- 
ferson for liis opinion. The latter answensi that “ America, 
North and South,” as a result of its own peculiar interests, 
should alscj have n peculiar |)«ditical system, fouuded on free- 
dom. It should be a leading principle of the United States 
“ never to suffer UuroiM* to intermeddle with cis- Atlantic 
affairs.” For the attainment of these ends the offered help of 
England should be accepUsi, even at the risk of a war. The 
cabinet, after long .and careful consideration, came to the 
same opinion. Almost at the very moment when Spain for- 
mally invited the allied powers to a conference in Paris, the 
president announced lu his annual message of Dee. 1, 1823, the 
so-called Monroe doctrine. 

Ili.HSANK E. VON lluLST, 'I'hi ('imtli(uUi>mil llittory of tkf (United Slatet. 
4l», 4S0. 


MORSK (1882) 

The doctrine which has been christened with the name of 
President Monroe, weras likely to win for him the permanent 
glory of having originated the wise policy which that familiar 
phrase now signifies. - . . Not only is the “ Monroe Doctrine ” 
as that phriwe is eustoranrUy construed in our day, much more 
oomprehensivo than the sim]ile theory first expressed by Mon- 
roe anti now ineliitlcd in the intKlerii iltN-triiie as a part in the 
whole, but a principle more fully itlentical with the imperial one 
of to-day hatl lieen conceivetl ant] shaped by Mr. Adams before 
the tlelivery of Moim>e's famous message . , . When diaeus- 
sion nr >,e with Russia concerning her possessions on the north- 
west co.sst t>f this continent, Mr Atlnins audaciously told the 
Russian minister, Banm Tuyl. .lulv i7, lR-2.3, “ that we should 
watest the rights of Russia t.» any terriUirial establishment on 
this eontinent, and that we should assume distinctly the priu- 
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ciple that the American continente are no longer subjects for 
any new European colonial establishments.” “ This,” says Mr. 
Charles Francis Adams in a foot-note to the passage in the 
Diary, “ is the first hint of the policy so well known afterwards 
as the Monroe Doctrine.” ... In a word, Mr. Aihuns, by his 
language and actions, established and developed precisely that 
doctrine wliich has since been adopted by this country under the 
doubly incorrect name of the “ Monroe Doctrine,” — a name 
doubly incorrect, because even the real “ Monroe Doctrine ” was 
not an original idea of Mr. Monroe, and because the doctrine 
which now goes by that name is not identical with the doctrine 
which Monroe did once declare. Mr. Adams’s principle was 
simply that the United States would take no part whatsoever in 
foreign politics, not even in those of South America, save in the 
extreme event, eliminated from among things possible in tliis 
generation, of such an intcrfciencc as was contemplated by the 
Holy Alliance ; and that, on the other hand, she would permit 
no European power to gain any new foothold upon this conti- 
nent. Time and experience have not enabled us to improve 
upon the principles which Mr. Adams worked out for us. 

John T Moasi., Jr , John Quincy Adam* 130-137. 

D C OlhUAS (1883) 

It appears to me probable that Monroe had but little concep- 
tion of the lasting effect which his words would produce. Ho 
spoke what he believed and what he knew that others believed ; 
he spoke under provocation, and aware that his views might be 
controverted ; he spoke with authority after consultation with 
his cabinet, and his words were timely ; but 1 do not suppose 
that he regarded this announcement as his own. Indeed, if it 
had been his own decree or ukase it would have been resented 
at home quite as vigorously as it would have been opposed 
abroad. It was because he pronounced not only the opinion 
then prevalent, but a tradition of otlicr days which had been 
gradually expanded, and to which the country was wonted, 
that his words carried with them the sanction of public law. A 
careful examination of the writings of the earlier statesmen of 
the Republic will illustrate the growth of the Monroe doctrine 
as an idea dimly entertained at first, but steadily developed by 
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the conree of public events and the reflection of those in public 
life. I have not made a tliorough searchi but some indications 
of the mode in which the doctrine was evolved have come under 
my eye which may hereafter be added to by a more persistent 
investigator. 

Tim idea of iiideiwii<lcnce from foreign sovereignty was at 
the beginning of our national life. The term “ continental ” 
applied to the army, the congiv'Hs, the currency, had made 
familiar the notion of eontinentiii independence. This kept 
in mind the notion of a continental domain. Moreover, in the 
writings, Isitli pnhtic and private, of the fathers of the Repub- 
lic, we sec how clciii'ly they rtwigiiiscd the value of separation 
from Kunipcan politics, and of repelling, as far as possible, 
Kuropean interference with American interests. 

1)a.mi.i. O. Gilman, Ainiet J/ouroe. lfil-162. 

BCHOCLEH (IlUv’;) 

This doi'trine, so profound of import, was not, we apprehend, 
the sudden creation of iiidt\idn)vl tiionght, but the result rather 
of slow pnK’CBses iu our public mind, which had been constantly 
inteut upon problem', of sclf-goscrnmcnl, and intensely obser- 
vant of our coiitiiieutal suiTounding', ; I hough carried forward, 
no doubt, like otlicr ideas iii the colonial epoch, by the energy 
and clearer ^•ouvietlon of sfatesinen who could foresee and link 
conceptions into a logical chain. Mentrality as to European 
alTairi, frwsloni Irom all entangling alliances with the old world, 
was the lega. N of exjierieiiee which Washington bequeathed to 
his successors. 'I’his might liavc seemed at first to discourage 
■ill c\U*nmI influence, and remit our rnion to the selfish and 
isolated pursuit of its own interests. lJut the annexation of 
ismisiniiu proved that the rnion itself was destined to expand 
over an uncertain anm of thi.s continent. And. when, inspired 
by onr example, the Spanish c-olonios of the American continent 
were seen one after anotlicr to shake off tiie yoke of the parent 
country, ami s|>ontiinconsly assert their independence, the phil- 
anthropic leaders — and none .sinoiig them so quickly or so 
IK'rsistcutly as .lefferson — lit'gan to preiiict the fraternal co- 
o|icration in the riiliiiv of these five re)mblics, all modelled 
alike, in a common scheme for t«*lf-presen,'ation which should 
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shat out Europe, its rulers and its systems of monarchy forever 
from this hemisphere; for by such means only could the genn 
of self-government expand, and the luxuriant growth of this 
hardy plant make it impossible that the monarchical idea should 
ever strike a deep root in Amciican soil. . . When libcity 
straggled in America we were not — we could not be — neutral . 
The time of announcement and the choice of expression, nevci- 
theless, awaited events. ... It was the courage of a grr-it 
people personified in a firm chief magistrate that put the lire 
into those few momentous though moderate sentences, and made 
them glow like the writing at Belshazzar’s feast. . . . 

J^MEB ScHOoi.BR, History of the Umted States III S8S-290 
TUCKER (1886) 

The argument that the Monroe Doctrine can have no validity 
because it has never received legislative sanction, carries w itli 
it no weight. Many rules of international law impose an obli- 
gation derived from usage alone. The original declaration of 
Mr. Monroe is a precedent acknowledged by the American 
people, and to a certain extent acquiesced m by European 
authorities. Ilanlly a President since Mr. Monroe has omitted 
to refer to it in language of approval. It has always been 
regarded as a question inde|)endent of paity jiolitics, save per- 
haps in its application to tlie Congress at Panama. It has been 
persistently asserted by the majority of Aineiican statesmen; 
and to declare that it cannot obtain as a uiiiversai obligation is 
practically to throw discredit u|)oii Washington’s farewell ad- 
dress, whose recommendations, though never embodied in stat- 
utes or approved by resolution of Congicss, liave frequently 
shaped the foreign and domestic policy of the go\ ernment. . . . 
Finally, the Monroe Doctrine is to America w hat the Balance 
of Power is to Europe. The analogy may not be complete, be- 
cause several nations in Europe unite to pre‘<erve a ratio of 
power, while on this hemisphere the influence of the United 
States is paramount. But it is this feature which is especially 
worthy of note. 

Gborob F Tockbb, Ihe Monroe Doctrine 130-131. 
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PBESISKHT CLEVELAKD (1885) 

Without attemptmt; extended argument m reply to these po- 
sitions It may not Ihj amiss to suggest that the doctrine upon 
which we stand is stiong and sound because its enfoi cement is 
important to oui |X‘ace and safety as a nation and is essential to 
the integiit^ of out free institutions and the tranquil maintenance 
of our distiintive foiin of government It was intended to 
apply to every stage of oui national life, and cannot become 
olwolote while our liiqiublic endures If the balance of power 
is Justly a ciiuse foi jealous anxiety among the governments of 
the old woild, and .i s<ih)ect for our absolute non interference, 
none the less is nn obsi rvam-e of the Moriioe Doctrine of vital 
coiioern to our p(‘ 0 [>le ainl their Goveiiiini nt 

Assuming, thirofoio. that we may propcily insist upon this 
doctrine without rt'ganl to “ the state of things in which we 
live,” or any ( hiiiigi d (oiiditions here or elsewlieie. it is not 
apparent why its application may not be invoked in the present 
controversy. 

If a ICiiropeaii powu, by an extension of its boundaries, 
takes possession of the tcrritorv of one of our neighWunng 
Republics against its will ami in derogition of its rights, it is 
dilBriill to ICO why to that extent such European power does 
not thereby attempt to extend its sv stein of government to 
that portion of this continent which is thus tiken. This is the 
precise action wliidi I’lisidcnt Monroe declared to be “dan- 
gerous ti our peace and safelv,’ iiul it can make no difference 
whether the Kiin>peaii system is extended by an advance of 
frontier nr otherwise. 

• - I he Monroe doctrine finds its recognition in those 

principles of lutci national 1 iw winch are based upon the theory 
that every nation shall have its rights protected and its just 
claims enforecil 

(•iio\ ra CiBVFiAXD 1/estai/e, Dee 17,1895 

ourn (losni 

That there are circumstances under which a nation may 
Justly interpose iii a controversy to which two or more other 
nations are the direct and immediate parties is an admitted 
canon of international 1 iw Tlie doi tnne is ordinarily ex- 
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pressed in terms of the most general character and is perhaps 
incapable of more specific statement. It is deulared in sub- 
stance that a nation may avail itself of this right whenever 
what is done or proposed by any of the parties primarily con- 
cerned is a serious and direct menace to its own int^rity, 
tranquillity, or welfare. The propriety of the rule when ap- 
plied in good faith will not be questioned in any quarter. On 
the othcir hand, it is an inevitable though unfortunate conse- 
quence of the wide scope of the rule that it has only too often 
been made a cloak for schemes of wanton spoliation and ag- 
grandizement. We arc concerned at this time, however, not so 
much with the general rule as with a form of it which is pe- 
culiarly and distinctively American. Washington, in the solemn 
admonitions of the Farewell Address, explicitly warned his 
countrymen against entanglements with the politics or the con- 
troversies of European powers. . . . 

During the administration of President Monroe this doc- 
trine of the Farewell Address was first oimidered in all its 
aspects and with a view to all its practical consequences. 
The Farewell Address, while it took America out of tlie field 
of European politics, was silent as to the part Europe might 
be permitted to play in America. Doubtless it was thought 
the latest addition to the family of nations should not make 
haste to prescribe rules for the guidance of its older members, 
and the expediency and propriety of serving the powers of 
Europe with notice of a complete and distinctive American 
policy excluding them from interference with American politi- 
cal affairs might well seem dubious to a generation to whom 
the French alliance, with its manifold advantages to the cause 
of American independence, was fresh in mind. 

. . . The Monroe administration, however, did not content 
itself with formulating a correct rule for the regulation of the 
relations between Europe and America. It aimed at also se- 
curing the practical benefits to result from the application of 
the rule. Hence the message just quoted declared that the 
American continents were fully occupied and were not the 
subjects for future colonization by European powers. To this 
spirit and this purpose, also, are to be attributed the passages 
of the same message which treat any infringement of the rule 



MOXnOE DOCTRINE 


[Ch. XX 


•gkinst interference in American afifairs on the part of the 
powers of Euroi)e as an act of unfriendliness to the United 
States. It was realized that it was futile to lay down such 
a rule unless its observance could be enforced. It was mani- 
fest tliat the United States was the only |X)wer in this iiemi- 
spherc capable of enforcing it. It was therefore courageously 
declared not merely that Euroj)c ought not to interfere in 
American affiiirs, but that any Enn'pean power doing so would 
bo regarded as antagonizing tlie interests and inviting the op- 
]tosition of tlie Utiitc<l .States. 

KirH^Rii Oi M'.i , f>/Or to Mr. Bayard in Senate Executive Documents, 54 
Cong. I aeuiou (No 31 ) 

WOOLSZT (180C) 

Rut let us look at the real spirit and intent of the Monroe 
Doctrine. Une hesitates hr repeat its origin, so often has it 
been n-liited. The allied [rowers had twice trietl their hand at 
intervention — in Spain and in Naples. This intervention was 
in favor of aliaolutism, not of established government; for in 
Naples a lilieral moveiiicnt was put <lown, in Spain a royalist 
insurrection was helped up. Kinbohlened by huecess, they 
tlicn purposed to ai)j)ly their new principles to this conti- 
nent, ainl lo restore to Spain those colonics of hers which 
were trying M gain, or had gainei], tladr independence. Then 
Monnre dechired that such intervention would lie regarded by 
the li Hik’d States as dangeroiiH to itself. He announced a 
policy. That pcrlicy forbade tlie Mibstitution of monarchical for 
republican forms of government on this continent by European 
force. It did not forbid the e\i..(eiHv of monarchies here, as 
Dom Pedro could testify. It did not forbid any step which 
the republics themselves chose to take, but simply what was 
forced upon them. It was the policy which fitted the hour 
and the occasion. It was opportunism. 

The Monnu’ DiH’trine is not a law; it binds ns to no action ; 
ft was a [lolicv devised to meet a jiarticular case. That case 
was the forcible sulMtitiition of inonan liieal f.ir republican forms 
of government in American States l*y European action. It was 
an net of self-defence, on no other gnninds justifiable. It was 
nut hacked by threats of force. 

Thsouobk R. teooiMT, .America’) Foreign Polieg. S23-S38. 
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KcUASTER (1807) 

The Monroe Doctrine is a simple and plain statement that 
the people of the United States oppose the creation of European 
dominion on American soil ; that they oppose the transfer of 
the political sovereignty of American soil to European powers ; 
and that any attempt to do these things will be regarded as 
“ dange^rouB to our peace and safety.” What the remedy 
should be for such interposition by European powers the doc- 
trine does not pretend to state. But this much is certain ; that 
when the people of the United States consider anything dan- 
gerous to their peace and safety ” they will do as other nations 
do, and, if necessary, defend their peace and safety with force 
of arms. 

The doctrine does not contemplate forcible intervention by 
the United States in any legitimate contest, but it will not per- 
mit any such contest to result in the increase of Euro]>ean 
power or influence on this continent, nor in the overthrow of 
an existing government, nor in the establishment of a protec- 
torate over them, nor in the exercise of any direct control over 
their policy or institutions. Further than tliis the doctrine docs 
not ga 

JOBK Bach McMastiir, With tht Fathert. 4S. 

W r. BEDDAWAT (1898) 

In respect to the revolutionists of both hemispheres, then, 
the Monroe Doctrine is not in perfect harmony with the view s 
of the President as previously expressed in public. It coin- 
cides, on the other hand, with the consistent teachings of 
Adams. Its keynote is the sharp political severance of Amer- 
ica from Europe. In the mouth of Monroe, who had been 
wont to sound the praise of liberty in Spain, Portugal, and 
Greece, this rings false. With the strains of Adams it is in 
perfect harmony. . . . During several years, then, Adams hod 
steadily treated the supremacy of the United States on the 
continent of North America as an established fact, and the 
progress of events bad caused him to declare their interest in 
the whole of the New World. The Monroe Doctrine, however, 
though it announces only that they cannot “ behold with indif- 

22 
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fereaod ” tlie extensloD of the political system of the Allies to 
any portion of the continent, speaks with warmth of those 
whom It terms “our Southern brethren” In this respect it 
savours more of Monroe than of Adams. ... A single phrase. 
Inserted perhaps by the President, or adopted by Adams as a 
harmless concession to the views of his colleagues, cannot of 
itself disprove his authority. . . 

The logical conclusion seems to be that the conception of 
the Monroe Doctrine and much of its phraseology came from 
Adams, and that tlie share of Monroe did not extend beyond 
revision. . 

In insisting upon the right of every people to choose its own 
form of go\eriiment aitiioiit ixteiiial interference, also, the 
declaration is affirming but not creating, the Law of Nations. 
The kernel of this part of the Monroe Doctrine then m its 
second foim ns in its first, is a vague declaration of policy and 
III no way a formulation of rules prevailing between states. . . . 
No line or paragraph of the Monroe Doctrine, therefore, repre- 
seiits an addition to the ImhIj of luU s prevailing between States. 
From the Hist word to the last, it is a declaration of the policy 
of a single power. . . . 

Ill its latest development, then, as throughout its history, 
the Monroe Doctrine has imlticcd confusion of thought. The 
flootl of seiitinient and rlietoric jioiircd out on both sides of 
tlie AUautiC has lu great pail obsuiied the truth. It has 
served, none the less, to establish the position of the Monroe 

I>octrine as a iKilitical force, n hicli — however esteemed 

must be recogiiizud. Aboie all, by the Old World and the 
New, It must be understooil 

William FiooiaS Rsuuawai, Mmroe Doetrmt 82 - 151 . 

B&KT (1901) 

No one who knows tlie cautious and somewhat sluggish mind 
of Monroe could suppose a prion tliat he had the genius to meet 
and counteract the double danger, the real author and probable 
penman of the famous declaration of 1828 a as John Qumey 
Adams, then Secretary of State. He had already rapped the 
knuckles of the Russian ambassador on the Oregon question 
and he threw ail his immense energy into the task of nerving 
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up the President to a strong annoanoement The result iras 
the annual message of December 2, 1828, embodying what was 
thereafter called “The Monroe Doctrine,” the BBap.n iiiii.1ii of 
which are three statements. 

... It will be seen that the Monroe doctrine was not in- 
tended by Monroe to be a code of international law, but was 
called out by a special set of circumstances long since outgrown 
— aggresaiona by Russia and by allied Europe. So far as it 
referred to the future, the doctrine was intended to state a 
kind of qvM pro quo. 

. . . The extension of the term Monroe Doctrine from the 
limited form given it by John Quincy Adams to that stated by 
Secretary Olney has of course a reason : there is an apparent 
advantage, when the United States takes up a position in 
American diplomacy, in bringing it within the Monroe Doc- 
trine ; because it may then be urged that foreign powers which 
ignore or question our positions have had many decades of 
notice, and hence are sinning against light. But it is impos- 
sible to appeal to a part of the principle and to ignore the rest; 
and the history of the doctrine shows absolutely that down to 
1895 the United States always asserted a special American 
influence, on the ground that it left to European powers a similar 
special interest in Europe. This is simply a doctrine of the 
permanent subdivision of the earth into two spheres of influence, 
each of which could get on without the other, and in each of 
which the interference of the other would be unwarranted. 
There was really no such separation in 1823, and every year 
draws the ends of the earth closer together. To daim the 
Monroe Doctrine as still our guiding principle is to suggest 
to other nations that the United States has no power outside 
America. The two areas are not separate and never can be 
separated; the United States is a world power, and cannot 
claim the special privil^es of a diplomatic recluse, and at the 
same time the mastery of the Western Hemisphere. 

Albbbt Bubhhbll H.&KT, The Mannt Doctrine, in Harper'* Monthlg, 
1901. 
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Chapteb XXI 

THE RIGHTS OF SLAVES AND OF THEIR RACE (1857) 

SUOOESTIONS 

riiK Drc(l Soott Ducigioii \taa pronounced on the 6th of March, 1857. 
The follow iii(( ojuMTpts aic cluiheii fiom the refoilt. made by Ckief- 
Juittioe Taney, and the di8sentin{' ojnnion delivered by Justice 
Curtis. 

The interest w Inch ^'athers about the question of slavery and its 
eventual deattcblow li.is to (hii generation of students a purely historic 
bt‘artng ; liut tlmt shivei v did exist, and that it was {xiasible for the 
Chief Jiutioe of the Siipieiite Court to defend it in an otiicial report, 
makes thu study of one ul the iiuiNt famous decisions of the Court a 
iiecessaiy piep.uatioii fot llie latei iu\estu;atiuu of the enfranchise- 
iiieiit of the rolounsl i.ue In evaimiiing the opinion of the Court, 
we are aiiu/ol Hut le-ts tluii hft\ jeais ago such conditions could 
have existed To apjuediie fully II»*m* diseussions for and against 
the l>ied Scott Uecision, it i> nen-ssary to study into the Northern 
and Southern point', of view, ami to investigate the social condi- 
tions, and the iiioial meigv winch had their share in shaping the 
diiciiiiiis aiitl ptlitu's ot ilii' n*specti\e leaders in this great issue. 

Foi Uuthiiui and Mateiial, see Apjieiidix B. 


DOCUMENTS 

Extracts from the Opinion of the Court in the Dred Scott Deciaion, 
March 6th, 1857 

'I'hetextis Mr. Chief .lusticc Roger B. Taney delivered the 
opinion of the Court. 

Dred Scott, a This caw has been tvrice argued. After the ar- 
Mlewiuri™ *** gtinient at the last term, difTerences of opinion were 
iiavm^lVed among the members of the Court ; 

north ot the and as the qucstiona in controversy are of the hig h. 
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est importance, and the Court waa at that time Missouri line 

much pressed by the ordinary bueiness of the term, 

it was deemed advisable to continue the case, and claimed his 

direct a re-argument on some of the points, in order 

that we might have an opportunity of giving to the Sandford, 

whole subject a more deliberate cousideratiou. It 

has accordingly been again aigued by counsel, and titular owner 


considered by the Court ; and 1 now proceed to after his re- 

turn south of 

deliver its opinion. compro- 

There are two leading questions presented by the mlse line, 
record • Circuit 

• Oourt of Bfifi 

1. Had the Circuit Court of the United States gourl decided 


lunsdiction to hear and determine the case between fil® favour, 
these parties? And Court of Mls- 

2. If it had jurisdiction, is the judgment it has soun re- 
given erroneous or not? dedMo^lnd 

The plaintiff in error, who was also the plaintiff remand^ 
in the Court below, was, with his wife and children, 
held as slaves by the defendant, in the State of issg, i)md 
Missouri: and ho brought tliis action in tlie Circuit Scott entered 
Court of the United States for that district, to assert 
the title of himself and his family to freedom. Circuit Court 
The declaration is in the form usually adopted in stateV^”**^”*^ 
that State to try questions of this description, and Sandford dc- 
containa the averment necessary to give tlie Court 
jurisdiction; that he and the defendant are citisens tion — but 
of different States; that is, that he is a citi^ien of 
Missonri, and the defendant a citizen of New York. j’p. 

The defendant pleaded in abatement to the juris- cided aifainst 
diction of the Court, that the plaintiff was not a J^^cgromid 
citizen of the State of Missouri, as alleged in his of the deci- 
declaration, being a negro of African descent, whose 


ancestors were of pure African blood, and who were iiigher Court- 
brought into this country and sold as slaves. case^me^up 

To this plea the plaintiff demurred, and the do- in the Su- 
fendant joined in demurrer. The Court overruled 
the plea, and gave judgment that the defendant m 


should answer over. And he therefore put in sun- which Dred 
dry pleas in bar, upon which issues were joinetl ; 
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pealed, and ■.mi at the trial the vctdict and judgment were in 
^ favor. Whereupon the plaintiff brought this 

March, 1067. writ of err<ir. 

Before we apeak of the pleas in bar, it will be 
proper to dispose of the questions which have arisen 
on the plea in abatement. 

That plea denies the right of the plaintiff to sue 
in n court of the United States, for the reasons 
therein stated. 

If the question raised by it is legally before us, 
and the Court should be of opinion that the facts 
stated ill it ilis<{uaUfy the plaintiff from becoming a 
citizen, in the sense in which that word is used in 
the Constitution of the Uiiitwl States, then the judg- 
ment of tlic Circuit Court is erroneous, and must be 
reversed. 

It is anggesteii, however, that this plea is not 
before us ; and that as the judgment in the Court 
below on this pica was in favor of the plaintiff, he 
docs not seek to reverse it, or bring it before the 
Court for revinioii by his arit of error; and also 
that tlic defendant waived this defence by pleading 
over, and thereby ailmitted the jurisdiction of the 
Court. . . . 

Constitution, The wonls 'people of the United States’ and 
Art. Iv. sect. • citizens ’ are synonymous terms, and mean the 
same tiling. They Itoth describe the political body 
who, according to our republican institutions, form 
the sovereignty, and who hold the power and con- 
duct the governiuent Uirough their representatives. 
They are what we familiarly call the ‘ sovereign 
people,’ and every citizen is one of this people, 
and a constituent member of this sovereignty. The 
question before us is, whether tlie class of persons 
described in the plea in abatement compose a por- 
tion of this people, and are constituent members of 
Constitution, sovereignty? tVe think they are not, and that 
Art iv. MCI. they are not included, and were not intended to be 
s. fl 1. ». included, under the word ‘ citizen ’ in the Const!- 



1867 ] 


TEXT 


348 


tution, and can therefore claim none of the rights 
and privileges which that instrument provides for 
and secures to citizens of the United States. 

On the contrary, they were at that time consid- 
ered as a subordinate and inferior class of beings, 
who had been subjugated by the dominant race, “ Three llfthe 
and, whether emancipated or not, yet remained 
subject their authority, and had no rights or F'o^Utution, 
privileges but such as those who held the power and ■®®‘" 
the government might choose to grant them. ® 

It is not the province of the Court to decide upon 
the justice or injustice, the policy or impolicy, of 
these laws. The decision of ^at question belonged 
to the political or law-making power ; to those who 
formed the sovereignty and framed the Constitution. 

The duty of the Court is, to interpret the instrument Constitution, 
they have framed, with the best lights we can obtain 
on the subject, and to administer it as we find it, ’ 
according to its true intent and meaning when it 
was adopted. 

In discussing this question, we must not confound 
the rights of citizenship which a State may confer 
within its own limits, and the rights of citizenship 
as a member of the Union. It does not by any 
means follow, because he has all the rights and 
privileges of a citizen of a State, that he must be a Fourteenth 
citizen of the United States. He may have all of amendment 
the rights ana pnvilegeB of tlie citizen of a btate siltution 
and yet not be entitled to the rights and privileges makes It so. 
of a citizen in any other State. For, previous to the 
adoption of the Constitution of the United States, 
every State had the undoubted right to confer on 
whomsoever it pleased the character of citizen, and 
to endow him with all its rights. But this charac- Articles of 
ter of course was confined to the boundaries of 
the State, and gave him no rights or privileges in 
other States beyond those secured to him by the 
laws of nations and the comity of States. 

No one, we presume, supposes that any change 
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in public opinion or feclin;; in relation to this nufor- 
tunatc race, in the civilized nations of Europe or in 
this countryi should iiiduee the courts to give to the 
words of the Constitution a more liberal construc- 
tion iu their favor than tliey were intended to bear 
when the instnnnent was framed and adopted. Such 
an argument would be altogether inadmissible in any 
triiiuiial called on to interpret it. If any of its 
provisions are deemetl unjust, there is a mode pre- 
scribed in the instrument itself by which it may be 
amended; hut wliile it remains unaltered, it must 
lie construed now* as it was understood at the time 
of its adoption. It is not only the same in words 
tint ttie same in meaning, and delegates the same 
power to tlio government and reserves and secures 
tile same riglits and privileges to the citizen; and, 
as long os it continues to exist in its present form, 
it speaks not only with the same words, but with 
the same meaning and intent with which it spoke 
when it came from the bauds of its framers, and 
was voted on and adopted by tlie people of the 
Ibiited StaU's. Any otlier rule of construction 
would alirogatc the judicial character of this Court, 
and make it tlie mere reflex of tlic popular opinion 
or passion of the ilay. Tliis Court was not created 
liy the Constitution for such purposes. Higher and 
graver trusts have Iwen eonlided to it, and it must 
not falU'r in the path of duty. 

What the constnietion was at that time, we think 
can hardly admit of doubt. We have the language 
of the Deelaration of Independence and of the 
Articles of Confederation, in addition to the plain 
wonis of the Constitution itself ; we have the legis- 
lation of the different .States, before, about the 
time, and since, the Constitution was adopted; we 
have the legislation of Congress, from the tima of 
its adoption to a recent period ; and we have the 
constant and unifonn action of the exeentive de- 
partment, all coiieiirring together, and leading to 
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the same result. And tf anything in relation to the 
constmction of the Constitution can be regarded as 
settled, it is that which we now give to the word 
“ citizen ” and the word “ people.” 

And upon a full and careful consideration of the 
subject, the Court is of opinion, that, upon tlie 
facts stated in the plea in abatement, Drcd Scott 
was nob a citizen of Missouri within the meaning of the'rn*^ 
the Constitution of the United States, and not en- nut t'ourt 
titled as such to sue in its courts ; and, consequently. 
that the Circuit Court has no jurisdiction of the the case was 


case, and that the judgment ou tlic plea in abate- 
ment is erroneous. . . . 

Now, as we have already said in an earlier part 


of course ad- 
verse to Dred 
Scott. 


of this opinion, upon a different point, the right of 


property in a slave is distinctly expressed and 
aCSnned in the Constitution. The right to traffic 


in it, like an ordinary article of merchandise and 


property, was guaranteed to the citizens of the 

United States, in every State that might desire it, 

for twenty years. And the govetninent in exi)reBh Const Art I 

terms is pledged to protect it in all future timo, if ®> 5 

the slave escapes from his owner. Tiiis is done in 

plain words — too plain to be misunderstood. And jy 2 ^’ 

no word can be found in the Constitution wliich § Si. 


gives Congress a greater power over slave jjroperty, 
or which entitles property of that kind to less pro- 
tection than property of any other description. The 
only power conferred is the power coupled with the 
duty of guarding and protecting the owner in his 


rights. 

Upon these considerations, it is tlie opinion of 
the Court that the Act of Congress which prohibited 


a citizen from holding and owning property of this 

kind in the territory of the United States north of “ Ml'isourl 

the line therein mentioned, is not warranted by 

tiie Constitution, and is therefore xeid; and tliut unconatitu- 

neither Dred Scott himself, nor any of his family, 

were made free by being carried into this terri- 
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even if they had been eairied there by the 
owneri with the intention of becoming a permanent 
resident. 

Extract from Josnca Bknjaiiih R. Cubtis, dis- 
$tnfing. 

I dissent from the opinion prononnced by the 
Chief Justice, and from the judgment which the 
majority of the court think it proper to render in 
this case. . . . 

One mode of approaching this question is, to in- 
quire who were citizens of the United States at the 
time of the adoption of the Constitution. 

Citizens of the United States at the time of the 
adoption of the Constitution can have been no 
other than citizens of the United States under the 
Confederation. By the Articles of Confederation, 
a (jt»vernmcnt was organized, the style whereof 
was, ‘ The United States of America.’ This Gov- 
ernment was in existence when the Constitution 
was framed and proposed for adoption, and was 
to bo superseded by tlie new Government of the 
United States of America, organized under the Con- 
stitution. When, therefore, the Constitution speaks 
of citizenship of the United States, existing at the 
time of tlic adoption of the Constitution, it must 
necessarily refer to citizenship under the Govern- 
ment which existed prior to and at the time of such 
adoption. 

Without going into any question concerning the 
powers of the Confederation to govern the territory of 
the United States out of the limits of the States, and 
consequently to sustain, the relation of Grovernment 
and citizen in res{H*ct to the inhabitants of such ter- 
ritory, it may safely be said that the citizens of the 
several Stall's were citizens of the United States 
nnder the Confederation. . . . 

Oid the Constitution of the United States deprive 
them or their descendants of citizenship? 
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'niat Constitatioo was ordained and established by 
the people of the United States, through the action, 
in each State, of those persons who were qualified 
by its laws to act thereon, in behalf of themselves 
and all other citizens of that State. In some of the 
States, as we have seen, colored persons were among 
those qualified by law to act on this subject. These 
colored persons were not only included in the body 
of ‘ the people of the United States,* by whom the 
Constitution was oiYiained and established, but in 
at least five of the States they had the power to act, 
and doubtless did act, by their suffrages, upon the 
question of its adoption. It would be strange, if 
we were to find in that instrument anything which 
deprived of their citizenship any part of the people 
of the United States who were among those by 
whom it was established. 

I can find nothing in the Constitution which, 
proprio viyore, deprives of their citizenship any 
class of persons who were citizens of the United 
States at the time of its adoption, or who should 
be native-born citizens of any State after its adop- 
tion ; nor any power enabling Congress to disfran- 
chise persons born on the soil of any State, and 
entitled to citizenship of such State by its Constitu- 
tion and laws. And my opinion is, that, under the 
Constitution of the United States, every free per- 
son born on the soil of a State, who is a citizen of 
that State by force of its Conslatution or laws, is 
also a citizen of the United States. 


Through the 
ratification 
of the Con- 
stitution. 


Instanced hy 
New Hamp- 
shlK, Massa- 
chusetts, 
New York, 
New Jersey, 
and North 
Carolina, 
where meni- 
hers of the 
colored race 
were not 
onl> citizens 
bat many of 
them had the 
“ franchise 
of electors.” 


The conclusions at which I have arrived on this 
part of the case are : 

First. That tiie free native-born citizens of each citizenship. 
State are citizens of the United States. 

Second. That as free colored persons born within 
some of the States are citizens of those States, such zenship. 
persons are also citizens of the United States. 
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Third. That every such citizen, residing in any 
State, has the right to sue and is liable to be sued 
in the Federal courts, aa a citizen of that State in 
whidi he resides. 

ForiiTii. That as the plea to the jurisdiction in 
this case shows no facts, except that the plaintiff 
was of Africnii tlesceut, and his ancestors were sold 
as slaves, und as these facts are not inconsistent 
with his ciliziMiship of the United States, and his 
residence in the State of Missouri, the plea to the 
jurisiliction was liaii, and the judgment of the Circuit 
Court overruling it was correct 

I dissent, therefore, from that part of the opinion 
of tlic majority of the court, in which it is held that 
a person of African descent cannot be a citizen of 
the United States; and I regret 1 must go further, 
and dissent both from what I deem their assumption 
of autliority to examine the constitutionality of 
the act of Congress cwninonly ealleil the Missouri 
Compromise act, an<l the grounds and conclusions 
announeed in their opinion. 

I consider the assumption which lies at the basis 
of tills theory to be unsound; not in its just sense, 
and when properly understooii, but in the sense 
which has lieen attaciuHl to it. That assumption 
is, that the territory ceded by France was acquired 
for the equal benefit of all the citizens of the United 
States. I agree to tlie position. But it was acquired 
for their benefit in their collective, not their individ- 
ual, capacities. It was acquired for their benefit, 
as an organized political society, subsisting as ‘ the 
people of the United States,’ under the Constitu- 
tion of tlie Ifnited States ; to be administered 
justly niicl impartially, and as nearly as possible for 
the equal benefit of every individual citizen, accord- 
ing to the liest judinuent and discretion of the Con- 
gress; to whoso iiower, as the Legislature of the 
nation which acquired it, the people of the United 
States have committed its administration. 
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Nor in my Judgment, will the position, that a pro- 
hibition to bring slaves into a Territory deprives any 
one of his property without due process of law, bear 
examination. 

It must be remembered that this restriction on 
the legislative power is not peculiar to the Constitu- 
tion of the United States; it was burrowed from 
Magna €Iiafta ; was brought to America by our 
ancestors, as part of their inherited liberties, and 
has existed in all the States, usually in the very 
words of the great charter. 


See Magna 
Charts, Art. 
39 . 

See Con- 
(innatio 
C'liartarum, 
Art I. 

See Petition 
of Right, iii. 
See Bill of 
Rights, Art. 

vr 


CONTEMPORARY EXPOSITION 

BENTON (1857) 

From the day of becoming a landholder, the old Continental 
Congress flrst, and the Federal Congress since, have exercised 
the right of every other landholder to prevent trespasses, intru- 
sions, and settlements upon their territory, expelling with mili- 
tary force, and punishing with fine and damages, the violater of 
its rules. 

This began under the Confederation, and has continued ever 
since. All the old settlers on the frontiers can remember the 
dragooning the settlers on the United States territory, driving 
them off, and destroying their houses and growing crops. All 
can remember the old familiar operation of rutting up a Ter- 
ritory, running a line through it, giving one half to the Indians, 
and driving the white people from it, and their slaves also. 
Such is the power which Congress exercises over its territory, 
and with which the Constitution has nothing to do. 

To sum up, in a few words, the results of this Examination, 
and to present the conclusions under a single view, and it is 
shown that the Constitution was not made for Territories, and 
does not include them — that it cannot be extended to them by 
law, and if it could, would be barren and fruitless without law 
to put it into operation — that no law could be made under 
it to give any help to the slaveholder, either in recovering his 
property, if the slave ran away, or in bringing back for justice 
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the fugitive felon that ehoald steal it; or in getting protec- 
tion from the Federal Government against revolt, or in that 
acknoivledgment of property in the slave which results from his 
federal taxation. In no one of these cases, nor in any other 
one which can be imagined, can any law be made under the 
Constitution to help the slave-owner, for every provision in 
that instrament which relates to slavery is confined to States ; 
and the owner must be thrown upon the ordinance of 1787, 
and the power of Congress, independent of the Constitution, 
for every species of protection which he may need about that 
property. 

I have performed an unpleasant task, but unavoidable. I 
have been on the kindest personal terms with the judges, and 
in my long senatorial service, and as part of the appointing 
power, have cordially given my voice for the elevation of each 
of them to the honourable stations they hold — for every one 
except Mr. Justice Curtis, appointed since the termination of 
my service I am a friend to the Supreme Court as an institu- 
tion — as a high aud essential part of our system — and would 
not willingly derogate from its respect, or impair its utility. 
But the whole system, of which it is a part, and the whole 
people, of whom its members are a few, are overruling consid- 
erations ; and the evil of the late decision being actually upon 
us, going into parties, entering into elections, giving the rule 
for the appointment of all future fe<leral judges, establishing a 
new party test, bringing the f«ler.al judiciary into the vortex of 
federal politics, and developing still more strongly the geogra- 
phical line which divides us ; seeing all these evils now upon us, 
and others to come, I have found it impossible to remain silent, 
or to have said less. 1 am among the last of those who, acting 
with the generations that are passed, still adhere to their teach- 
ings. I labour to preserve what they established, lamenting that 
the task had not fallen into abler hands. A few years earlier, 
and the preservation of the Missouri Compromise would have 
found its adequate defender in one of its gre.atest architects, 
and the integrity of the Constitution would have found its 
champion in ite great expounder; but Clay and Webster are 
gone ; and, l>cfore tliem, went Pinckney and Lowndes, gloriously 
identified with the work which recent hands have just tqyn 
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down. And of those who survive, and who stood by them in 
their great efforts, and still stand where they stood, I am one 
of the few — no longer in power, but still in armour when the 
works of our fathers are in danger. I write for no party, but 
for all men who venerate the works of our ancestors, and who 
wish to see our Government kept on the foundations on which 
they placed it. 

TaonJCs H. Bsstoh, Examination of ike Supreme Comfe Deeiiion in the 
Drtd Scott Caee. 138, 130. 


BANCBOR (1882) 

That ill-starred disquisition is the starting-point of this re- 
bellion, which, for a quarter of a century, had been vainly 
preparing to raise its head. “ When courts of justice fail, war 
begins.” The so-called opinion of Taney, who, I trust, did not 
intend to hang out the flag of disunion, that rash offence to the 
conscious memory of the millions, uphcaved our country with 
the excitement whioh swept over those of us who vainly hoped 
to preserve a strong and sufficient though narrow isthmus that 
might stand between the conflicting floods. No nation can 
adopt that judgment as its rule, and live : the judgment has in 
it no element of political vitality. I will not say it is an invo- 
cation of the dead past : there never was a past that accepted 
such opinions. If we want the opinions received in the days 
when our Constitution was framed, we will not take them 
second-hand from our Chief-.Tastice : we will let the men of that 
day speak for themselves. How will our American magistrate 
sink, when arraigned, as he will be, before the tribunal of 
humanity 1 How terrible will be the verdict against him, when 
he is put in comparison with Washington's political teacher, the 
great Montesquieu, the enlightened magistrate of France, in 
what are esteemed the worst days of her monarchy ! The argu- 
ment from the difference of race which Taney thrusts forward 
with passionate confidence, as a proof of complete disqualifica- 
tion, is brought forward by Montesquieu as a scathing satire on 
all the brood of despots who were supposed to upiiold slavery 
as tolerable in itself. The riglits of mankind — tliat precious 
word which had no equivalent in the language of Hindostan, or 
Judaea, or Greece, or Borne, or any ante-Christian tongue — found 
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their sapporter in Washington and Hamilton, in Franklin and 
Livingston, in Otis, George Mason, and Gadsden } in all the 
greatest men of our early history. The one rule from which 
the makers of our first Confederacy, and then of our national 
Constitution, never swerved, is this: to fix no constitutional 
disability on any one. Whatever might stand in the way of 
any man, from opinion, ancestry, weakness of mind, inferiority 
or inconvenience of any kind, was itself not formed into a 
permanent disfrancliisement. The Constitution of the United 
Status was made under the recognized influence of “ the eternal 
rule of order and right; ” so that, as far as its jurisdiction ex- 
tends, it raised at once tlie numerous class who had been 
chattels into the condition of persons : it neither originates nor 
perpetuates inequality. 

Gbokub B&HCttOFT, Pvlpii and Rottntm, 104-107. 

OREXLZT (18tB) 

Chief Justice Taney, in pronouuciiig the decision of the 
Court, which millitied tlie Missouri Restriction, or any restric- 
tion by t’ongresH on the boumlleKH diffusion of Slavery through- 
out the terrihiriua of the Union, commenced by denying to Dred 
Scott, <ir to any person “ whose ancestors were imported to this 
country and sohl ns slaves,” any right to sue in a court of the 
United Ktates. . . . 

Tlie Chief .Fustice prix-ccds to aIHrin, not only that no per- 
sons who hu<l been, or whose ancestors had been, slaves, were 
regardcil as citizens previously to, or at the time of, adopting 
the Federal Constitution, but that no State has, or can have, 
any rigid to confer citizenship on such persons. Bearing in 
mind the citations from our revolutionary and post-revolution- 
ary history, ... the reader will be puzzled to decide whether 
Law, Humanity, or History, is most flagrantly defied. . . . The 
immortal language of the preamble to the Declaration of Inde- 
pendence, wherein “life, lilnrty, and the pursuit of happiness,” 
arc proclaimed the self-evident, inalienable rights of all men, 
might well stagger llic riio!,t brazen and subtle attorney, but 
not a case-hardeiieii Cliief .lustice. . . . Justice Curtis is an 
ultra conservative of the State-street ^Boston) school — a life- 
long follower of Mr. Webster. . . 
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Though coached io Judicial and respectful language) it con- 
stantly, and pretty clearly, intimates not merely that the judg- 
ment of the Court is contrary both to law and to fact, but that 
its authors well such to be the case. . . . Judge Curtis 

says : “It has been often asserted that the Constitution was 
made exclusively by and for the white race. It has already 
been shown that, in five of the thirteen original States, coloured 
persons then possessed the elective franchise, and were among 
those by whom the Constitution was ordained and established. 
If so, it is not true, in point of fact, that the Constitution was 
made exclusively hy the white race. And that it was made 
exclusively Jbr the white race is, in my opinion, not only an 
assumption not warranted by anything in the Constitution, but 
contradicted by its open declaration, that it was ordained and 
established by the people of the United States, for themselves 
and their posterity. And, as free coloured persons weie then 
citizens of at least five States, and so, in every sense, part of the 
people of the United States, tliey were among those for whom and 
whose posterity the Constitution was ordained and established.” 

IloBACK GBBBUtY, TAt American Conflict, a llMory of tke Great 
Hebellion. I. 853-26S, pamm. 


WIL80H (1877) 

The dissenting opinion of Justice Curtis was very decided, 
thorough, fortified by an impregnable array of authorities, and, 
from his well-known conservatism, worthy of special notice. 
In reply to the assertion of the majority that the negro was 
not a “ citizen,” he asserted that “ the citizens of the several 
States were citizens of the United States under the confedera- 
tion.” and he instanced the fact that all free native-born in- 
habitants of the States of New Hampshire, Massachusetts, 
New York, Now Jersey, and North Carolina, though descended 
from African slaves, were not only “ citizens,” but many of 
them had “ the franchise of electors.” . . . Nor did the fact 
that in some States they were depriveil of some of the rights 
possessed by the whites militate against their citizenship. ' ‘ The 
truth is,” said Judge Curtis, “that citizenship, under the Con- 
stitution of the United States, is not dependent on the posses* 
siou of any particular political or even of any civil rights.” 

Hbvbt WtLSoa, Rile and Pall of tke blave Power in America. IT. &8(X 
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CRITICAI. COMMENT 

VON HOLST (18TB) 

Not only was there no need of the decree [Taney’s decision 
as to the oonstitutioual law respecting citizenship], but it was 
right and issued confessedly on political grounds. The 
opinions of the majority differed from one another in their aigu- 
meutation, and to some extent in their concessions, so widely 
that, taken together, they constituted an inextricable tangle, 
and two of the Judges not only opposed the chief Justice on 
one point after another, but the severest moral condemnation 
could be hoard in their juridico-luHtorical deductions, spite 
of their calmness and strict pragmatism. 

HtaMANM E. VON lloLHT, CouHttuluMol md Political History of the Untied 
States. VI. 4S, 46. 


BOBODLKB (1891) 

The defendant slave-holder pleadcci to the circuit Jurisdio* 
lion tliat Drcd Scott wiui not in any ease “ a citizen entitled to 
sue,” because a negro of African descent; that plea the court 
overruled, and, iu Slay, 18.14, sent the case to a Jury, in accord- 
ance with whose verdict Judgment w.uh rendered that the plain- 
tiff was still properly a slave; and then the whole record went 
on fliial appeal to the tribunal in \Va.shington. Not referees, 
to 1)0 sure, at their own instance, the nine silk gowns, all 
Democrats but one, and five of them from the States where 
colour presumed servitude, listened patiently to the arguments 
of counsel favourable to one political aspect of the case or 
another. Argued at the winter U*rm which preceded this last 
Prt>sideutial canvass, reargued at the next term following the 
election, this case was not decided till the chum of legislation 
overhead had ceased and the President-elect was inducted into 
ofBco ; after which, the oracle which Southern statesmen hAhind 
tile scenes had been trying for many weeks to pry open was 
gravely unsealed. 

It was an extraordinary decision, certainly, for the third 
quarter of the nineteenth century, and extraordinary in more 
senses than one. . . . 
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Melancholy must have been the spectacle in this cavern of 
justice, through whose eastern windows glanced the sunbeams 
as into some mausoleum, when the Chief Justice, a man of frail 
and attenuated frame, read to a large audience of the bar, in 
a low tone of voice almost inaudible, the majority opinion pre- 
pared by himself. Elaborate, adroitly put together and cruel, 
it doomed the African of this age by the standard of three 
centuries ago, — exploring musty and worm-eaten codes, and 
announcing far too broadly that, at the date our Federal Con- 
stitution was adopted, negroes had been and were still regarded 
as beings of an inferior order, “ and so far inferior that they 
had no rights which the white man was bound to respect." 
That curdling phrase was not forgotten; and, tliough Taney 
uttered it merely as an historical conclusion, our people believed 
it to express the real sentiment entertained by himself and his 
Southern colleagues on the bench towards the oppressed ; and 
in that sense they interpreted it. Taney had many admirable 
traits of character, being learned in the law, painstaking, up- 
right, and full of dignity ; that he could take odium unflinch- 
ingly he had shown when, as Jackson’s secretary he removed 
the deposits. But he was wanting in the flow of healthy blood, 
and henceforth to a large fraction of Americans he seemed 
almost a vampire, hovering in the dim twilight. Not dififlcult 
was it to rake together a heap of rubbish testimony from 
colonial acts, the writings of European publicists, and the 
statute-books moreover of our original thirteen States. But 
where was the clear letter of the Constitution that set an 
eternal doom upon the inheritors of an Ethiopian skin ? For 
Indians, it was admitted, the red race, were placed in no such 
unfortunate category. Where was the rising sun of the Ameri- 
can revolution, to dissipate this festering mass of misconcep- 
tion? Where were the hopes, the wishes, cherished by Franklin, 
by Washington, by Jefferson, Adams, Hamilton, Madison, and 
all the chief framers and expounders of our perfected Federal 
system, under whose benign influence freedom was carried into 
new territories? 

Jajixs SoHOuuta, Sittoty of the United Statu. V. 878-880 
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BHODES (1SS3) 

The opinion of Taney was but the doctrine of Calhoun, 
announc^ for the first time in 1847, and now embodied in a 
Judicial decision. . . . Only by the conviction that slavery was 
being pushed to the wall, in conjunction with subtle reason- 
ing like that of Calhoun, who toied to obstruct the onward 
march of the century by a fine-spun theory, could a sentiment 
have been created which found expression in this opinion of 
Taney, outraging as it did precedent, history, and justice. 

Tliat 'J'aiicy committed a grievous fanlt is certain. He is 
not to III' lilnined for embracing the political notions of John 
C. Calhoun ; his cnvirunmeiit gave that shape to his thoughts ; 
but he does deserve ceuHure because be allowed himself to 
make a political argument, when only a judicial decision was 
called for. . . . Nothing but an imperative need should have 
led judges, iiy tlicir training and position presumably con- 
servative, to unsettle a question that had so long been acqui- 
esced in. The strength of a constitutional government lies in 
the r(>speet paid to M‘tUed questions. . . . 

If Taney spoke for Calhoun, Curtis spoke for Webster. . . . 
If Taney furnished arguments for the Democrats, Curtis showed 
tliat the siiu of the Itepublieans was constitutional. . . . 

JuhtLee Curtis rose to the height of the situation, and in 
liis opinion gave the key-note to the constitutional argument 
against tlie opinion of the court being in any way binding on 
the political eonseicnecs of the people. . . . 

Not Heinilil leans alone saw the matter in this light under the 
guidance of so earnest and able a jurist. 

J ISIS Fonn Kbodss, Hiumt/ of the l/rnted ^tatei II. 260-263. 

BBTCK (1890) 

Whenever the Constitution has etinferred a power of legis- 
lating uiHin Congress, the Court doelincs to inquire whetlier 
the use of the power was in the case of a particular statute 
pasMd by Congress either nwessnr> or desirable, or whetlier 
It was exerted in a prudent manner, for it holds all such matters 
to be within the exclusive province of Congress. 

Adherence to tliis principle has enabled" the Court to avoid 
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An immixture in political strife Trhich must hare destroyed its 
credit, has deterred it from entering the poiitical arena, where 
it could have been weak, and enabled it to act without fear in 
the sphere of pure law, where it is strong. . . . Occasionally, 
however, it has been required to give decisions which have 
worked with tremendous force on politics. The most famous 
of these was the Dred Scott case, in which the Supreme Court, 
on an action by a negro for assault and battery against the 
person claiming to be his master, declared that a slave taken 
temporarily to a free State and to a Territory in which Con- 
gress had forbidden slavery, and afterwards returning into a 
slave State and resuming residence there, was not a citisen 
capable of suing in the Federal courts if by the laws of the 
slave State he was still a slave. This was the point which 
actually called for a decision; but the majority of the court, 
for there was a dissentient minority, went further, and deliv- 
ered a variety of dicta on various other points touching the 
legal status of negroes, and the constitutional view of slavery. 

Jakks Bryck, Ameriam Commonaeakh} 189, 190 
> Copyright, 1890, by the Macinillan Co. 
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BKANCIPATION OF TEE SLAVES (1S62-1863) 

SUGGESTIONS 

In Barrett’s biograpity of Abraham Lincoln, it is stated that the first 
rough draft of the Kniaix ipation Proclatiiation naa written on board 
shi]i as tlic President was retiimiiig from his \iBit to the army at 
llarnsuti’s Landing, the hth of July The onpnal official draft is 
dated beptemlier 22nd, 1862, and was presented to the Aimy Itelief 
Bazaar at Albany, N Y , in 1864 It is in the handwriting of Preai 
dent Liiiooln, excepting two iiiteibnealiuns in pencil, by Secretary 
Sew ard, and th( formal heading and ending, whicli weie written by 
the chief clerk of the bUtt Depaitmcut The tiiial Proclamation was 
ugned on New Year's l).iy 1863 

Theito doriiinentH demand close '•tudy the prehmiiiarj proclania 
tioii haa a liaikgiound of militaiy .v^ well as political history, which 
IS of the gUMtest iinii<)rt.iiice and in the stud) of the filial document 
the student should take into eousidciation the story of Lincoln’s 
life , the aiii‘cdute> and iiiuuh iits giuuping themselves around the 
alKilitionisIs of tiu Nouli, the home hie upon the Southern planta- 
tion ; the long struggle between the two great parties in Congress, — 
problems whn h preceded the rioclamatinu of 1863 
For OutUues niid Material, see Appendix B 

DOCUMENTS 

Preliminary Proclamation of Emancipation 
SepttmltvT 22, 1862. 

Text taken 1, Abraiiau Limoi,n, President of the United 
himi Unwin. America, and commander-in-chief of the 

Complete ^®y and nasy thereof, do hereby proclaim and de* 
287 dare that hereafter, as heretofore, the war will be 
Note that prosecuted for the object of practically restoring the 
the of ®ob8titiitioiial relation between the United States, 
the Army and each of the States, and the people thereof, in 
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which States that relation is or may be suspended or according to 
disturbed. Const. 

That it IS my purpose, upon the next meeting of 
Congress, to again recommend the adoption of a iuati<m was 
practical measure tendering pecuniary aid to the 
free acceptance or rejection of all slave States so victo^ 
called, the people whereof may not then be in rebel* Antletam. 
lion agaipst the United States, and which States LinTOlnhsd 
may then have voluntarily adopted, or thereafter vowed to 
may voluntarily adopt, immediate or gradual abol- 
ishmeiit of slavery within their respective limits ; promise to 
and that the effort to colonize persons of Afri- * 
can descent, with their consent, upon this conti- jt the*'* rebel* 
nent or elsewhere, with the previously obtained ” ''ere 
consent of the governments existing there, will j" iJeee^W 
be coiitiiuied. theiiouse 

That on the first day of January, in the year of 
OUT Lord one thousand eight hundred and sixty- approve the 
three, all persons held as slaves within any State, or I’rr’'><ient’8 
designated part of a State, the people whereof shall 
then be in rebellion against the United States, shall 
be then, thenceforward, and forever free ; and the 
Executive (jovernment of the United States, includ- 
ing the military and naval authority thereof, will 
recognize and maintain the freedom of such per- 
so IS, and will do no act or acts to repress such 
[lursons, or any of them, in any efforts they may 
make for their actual freedom. 


That the Executive will, on the first day of January see Final 
aforesaid, by proclamation, designate the States I’roelama- 
and parts of States, if any, in which the people 


thereof respectively shall then lie in rebellion against Nosucbcon- 
the United States; and the fact that any State, or ^J-o^bt** 
tlic people thereof, shall on that day be in good faith aiiout be- 
represented in the Congress of the United States, by 
members chosen thereto at elections wherein a ma- Jan. 1, 1808. 


joritv of the qualified voters of such State shall have 


participated, shall, iu the absence of strong counter- 
vailing testimony, be deemed conclusive evidence 
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that Boch State, and the people thereof, are not then 
in rebellion against the Umt^ States. 

That attention is hereby called to an act of Con- 
gress entitled An act to make an additional article 
of war,’’ approved March 13th, 1862, and which act 
is HI the words and figures following : 

Be U enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled. That hereafter the following shall 
be promulgated as an additional article of war for 
the government of the army of the United States, 
and shall lie obeyed and observed as snch: 

“ Article — . All otflcers or persons in the mili- 
taiy or naval service of the United States are pro- 
hibited fiom employing any of the forces under their 
reapecti\c uomminds fur the purpose of returning 
fugitives fioin sen ice or labour who may have es- 
caped from any persons to whom such service or 
labour is claimed to be due; and any officer who 
shall be found guilty by a court-martial of violating 
tins article shall lx. dismissed from the service.” 

“ Skciiov 2. And be it further enacted. That this 
act shall take effect from and after its passage ” 
Also, to the math and tenth sections of an act 


entitled “An act to suppress insurrection, to punish 
treason and rebellion, to seize and confiscate prop- 
erty of rebels, and for other purposes,” approved 
July 17, 1862, and which sections are lu the words 
and figures following : 

“ 8fco 9. be it further enacted. That all 

Slav 08 of persons who shall hereafter be engaged in 

“y or oom- 

rort thereto, escaping from such persons and 

re i^e \nthin the lines of the army ; and all slaves 
captured from such persons, or deserted by them, 
and coming under the control of the goven^ent of 
the United btates; and all slaves of such peiBOns 
found on [oi] being within any place occupied by 



TEXT 


861 


ises] 

rebel foroee and afterwards occupied by forces of the 
United States, shall be deemed captives of war, and 
shall be forever free of their servitude, and not again 
held as slaves. 

Sec. 10. And be it further enacted. That no 
slave escaping into any State, Territory, or the Dis- 
trict of Columbia, from any other State, shall be Practically 
delivered upi or in any way impeded or hindered of ^ 

hiB liberty, except tor crime or some offense against Fiigiuve 
the laws, unless the person claiming snid fugitive -A®* 
shall first make oath that the person to whom the 
labourer service of such fugitive is alleged to be due 
is his lawful owner, and has not borne arms against 
the United States in the present rebellion, nor in 
any way given aid and comfort thereto ; and no per- 
son engaged in the military or naval service of the 
United States shall, under any pretence whatever, 
assume to decide on the validity of the claim of any 
person to the service or labour of any other person, 
or surrender up any such person to the claimant, on 
pain of being dismissed from the service.” 

And I do hereby enjoin upon and order all per- 
sons engaged in the military and naval service of 
the United States to observe, obey, and enforce, 
within their respective spheres of service, the act 
and sections above recited. 

And the Executive will in due time recommend 
that all citizens of the United States who shall have Compen- 
remained loyal thereto throughout the rebelUon shall 
(upon the restoration of the constitutional relation proved Inrf- 
between the United States and their respective actual. 

sad people, if that relation aball have 
suspended or disturbed) be compensated for all been talked 
losses by acts of the United States, including tiie 
loss of slaves. the press, 

In witness whereof, I have herennto set my hand, and politi- 
and caused the seal of the United States to be n^nntil^ 
afiSxed. President 
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deemed it Done at the city of Washington, this twenty-second 
Ft^iwevea* September, in the year of our Lord 

drafted (July [t. 8.] one thousand eight hundred and sixty-two, 
8th). It was Qf tjjg Independence of the United States 

aside for the the eighty-seventh. Abraham Lincolv. 

ripening of By the Prehident : 

later evenU. Sbwaed, Secretary of State. 


Final Proclamation of Emancipation. 

Jawiary 1, 1863. 

Text from Whereas, on the twenty-second day of September, 

nncSn*^ois *'*** hundred 

jiich'^Worfci.'" snd sixty- two, a proclamation was issued by the 
President of ttic United States, containing, among 
other things, the following, to wit : 


.287. 


See preced- 
ing liom- 
nicnl. 


“ That on the first day of January, in the year of 
our lAird one thousaud eight hundred and sixty- 
threo, all persons held as slaves within any state or 
designated part of a state, tlie people whereof shall 
then be in rebellion against the United States, shall 
be then, tlicncciorwani, and forever free ; and the 
Executive (lovernmentof tlietinited States, includ- 
ing tlie military and naval authority thereof, will 
recognize and maintain the freedom of such per- 
sons, and will do no act or acts to repress such 
persons or any of them, in any effoi’ts they may 
make for their actual freedom. 

“ That the Executive will, on the first day of 
January aforesaid, by proclamation, designate the 
states and parts of states, if any, in which the 
people tliereof resiieetively shall then be in rebel- 
lion against the United States; and the fact that 
any state, or tlie people thereof, shall on that day 
be in good faith represented in the Congress of the 
United States, by members chosen tiiereto at elec- 
tions wherein a majority of the quiilified voters of 
such state shall have participated, shall, in the ab- 
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sence of strong countervailing testimony, be deemed 
conclusive evidence that such state, and the people 
tliereof, are not then in rebellion against the United 
States." 

Now, therefore, I, Abkahah Limcolh, President 
of the United States, by virtue of the power in me 
vested as commander-in-chief of the army and navy 
of the United States in time of actual armed rebel- 
lion against the authority and government of the 
United States, and as a fit and necessary war meas- 
ure for suppressing said rebellion, do, on this first 
day of January, in the year of our Lord one thou- 
sand eight hundred and sixty-three, and in accord- 
ance with my purpose so to do, publicly proclaimed 
for the full period of 100 days from the day first 
above mentioned, order and designate, as the states 
and parts of states wherein the people thereof respec- 
tively are this day in rebellion against the United 
States, the following, to wit: 

Arkansas, Texas, Louisiana (except the panshes 
of St. Bernard, Plaquemine, Jefferson, St. John, St. 
Charles, St. James, Ascension, Assumption, Terre 
Bonne, Lafourche, St. Marie, St. Martin, and Or- 
leans, including the city of New Orleans), Missis- 
sippi, Alabama, Florida, Geoi^ia, South Carolina, 
North Carolina, and Virginia (except the forty- 
ei<rht counties designated as West Virginia, and 
also the counties of Berkely, Accomac, Northamp- 
ton, Elizabeth City, York, Princess Ann, and Noiv 
folk, including tlie cities of Norfolk and Ports- 
mouth), and which excepted parts are for the pres- 
ent left precisely as if this proclamation were not 
issued. 

And, by virtue of the power and for the purpose 
aforesaid, I do order and declare that all persons 
held as slaves within said designated states and 
parts of states are and henceforth shall be free; 
and that the Executive Government of the Uni^ 
States, including the military and naval authorities 


By Tlrtue of 
his power as 
commander- 
in-chief " in 
time of ac- 
tual armed 
rebellion." 


Tennessee 
and the parts 
of Louisiana 
and Virginia 
occupied by 
Union troops 
were not in- 
cluded. 


Death blow 
to slavery. 
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thereof, will recognize and maintain the freedom of 


Bald peraone. 

And I hereby enjoin upon the people so declared Encouraga- 
to be free, to abstain from all violence, nnlese in 
neoeesary self-defence; and 1 recommend to them 
that in all cases, when allowed, they labour faithfully 
for reasonable wages. 

And I farther declare and make known that each 
persons of suitable condition will be received into coloured 
the armed service of the United States, to garrison troops. 


forts, positions, stations, and other places, and to 
man vessels of all sorts in said service. 

And upon this act, sincerely believed to be an 
act of Justice, warranted by the Constitution, upon 
military necessity, 1 invoke the considerate judg- 
ment of mankind and the gracious favour of Al- 
mighty God. 

In testimony whereof, I have hereunto set my 
name, and caused the seal of the United States to 
be atQxed. 


[L. S.] 


Done at the city of Washington, this first day of 
January, in the year of our Lord one thou- 
sand eight hundred and sixty-three, and of 
the Independence of the United States the 
eighty-seventh. 

Abbahax Lincoln. 

By the President : 

WiLUAH H. Sewabd, Secretary of State. 


At the outset 
the South 
refused to 
accept the 
negroes as 
“ prisoners 
of war.” In 
consequence 
theFiwident 
Issued, July 
30th, ’OS, 
an order that 
for every 
Union sol- 
dier killed 
In violation 
of the laws 
of war a rebel 
soldier 
should be 
executed. 


CONTEMPORARY EXPOSITION 

CRAVENS (ISSZ) 

Let us look for a moment at some of the results of flie gen- 
eral an<l iinmediatp emancipation of four million slaves. 

I know that the instincts of the people are against receiving 
them into their midst. Wc feel that we are not responsible 
for their maintenance as they now are. We fear, notwith- 
stonding any statutory provision we may enact, that th ese 
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znillioDB of enfranchised slaves will come in crowds into every 
community ; come into competition with our white labour, and 
burden us with their support It is not an imaginary fear, as 
the President would have ns believe, hut a stern reality. The 
few contrabands now under the care of the Government have 
entailed upon it immense expense. This emancipation measure 
seems to contemplate the bursting up of the old relations of 
society, that have long existed in the Southern States. . . . 
What sagacity can foresee the results of universal emancipa- 
tion? My judgment is that the people will never consent to it. 

J. A. Cuvivs, Speech in Honse of KepreBentstiTei. Congrniimal Globe, 
37th Gang., 3d Sm. Appendix, 43. December IS, 1869. 

THOXAS (1862) 

I have always been taught that the people is the sovereign : 
that these constitutions are carefully defined grants from the 
sovereign powers, so framed as to establish justice, and at the 
same time secure blessings of liberty and the protection of 
law even to the humblest and meanest citizen. I know, Mr. 
Speaker, that these are old-fashioned sentiments. Magna 
Charts is soiled and worm-eaten. The Bill of Rights, the mu- 
niments of personal freedom, habeas corpus, trial by jury, what 
are they all worth in comparison with this new safeguard of 
liberty, the proceeding in rem f 

Were you ever in Runnymede, Mr. Speaker ? I remember 
going down, on a beautiful day in July, from Windsor Castle 
to the plain, and crossing the narrow channel of the Thames 
to that little island in which more than six centuries ago, in 
the early gray morning, those sturdy barons wrested from an 
unwilling king the first great charter of English freedom — 
the germ of life of the civil liberty we have to-day. I could 
hardly have been more moved had 1 stood in the village and 
by the manger in which was cradled the Son of Mary and the 
Son of God. Prom the gray of that morning streamed the 
rays, which uplifting with the hours, coursing with the years, 
and keeping pace with the centuries have encircled the whole 
earth with the glorious light of English liberty. The liberty 
for which our fathers planted these commonwealths in the wil- 
derness, for which they went through the baptism of fire and 
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blood ia the Revolution: which they imbedded and hoped 
to make immortal in the Constitution ; without which the Con- 
stitution would not be worth the parchment on which it is 
written. 

BssJAlinr F. ThokaBi in Hoose of Representatives, CongreMnonal Globe. 
S7th Cong., Sd Scss. Appendix, 220. May 24, 1862. 

6BAKT (1863) 

Miluksn's Bend, Louisiana. 

. . . Corps, division, and post commanders will afford all 
facilities for the completion of the negro regiments now organ- 
izing in tills department. Commissioners will issue supplies, 
and quartermasters will furnish stores, on the same requisi- 
tions and returns as are required for other troops. It is ex- 
pected that all commanders will especially exert themselves in 
carrying out the policy of the Administration, not only in 
organizing coloured regiments and rendering them efficient, but 
also in removing prejudmes against them. 

IT, 8. Oeant, Gmrral Order, in JrHEVtAH Chaplin, Word* of our Hero, 
Ulyutt S. Grant. 9. 


CARPEKTEIl (ISCC) 

Mr. Chase told me that at the Cabinet meeting, immediately 
after the battle of Aiitietam, and just prior to the issue of the 
September Proclamation, the President entered upon the busi- 
ness before tiieni, by saying that the time for the annuncia- 
tion of the omaiieipation ]>olicy eould be no longer delayed. 
Public sentiment,” he thought, would sustain it — many of 
ills warnieHt friends and sqpportei's ilemanded it — and he had 
Itmmiml hie God that he would do it!” The last part of this 
was uttered in a low tone, and appeared to be heard by no one 
but Secretary Chase, who was sitting near him. He asked the 
l^resident if he correctly understood him. Mr. Lincoln replied : 
‘ * I made n .vo/emn vow before God, that if General Lee was 
driven bavk/rom Penusi/lvania, I would crown the result by o 
declaration of freedom to the tdaven.” . . , 

In February, 1865, a few days after the passage of the 
Constitutional \mendmeiit,” I went to Washington, and was 
received by Mr. Lincoln with the kindness and familiarity 
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which had characterized oar previouB intercourse. I said to 
him at this time that I was very proud to have been the artist 
to have first conceived of the design of painting a picture com- 
memorative of the Act of Emancipation; that Biil)Bequent 
occurrences had only confirmed my own first judgment of that 
act as the most sublime moral event in our history. Yes,” 
said be, — and never do I remember to have noticed in him 
more eaimestoess of expression or manner, — “ as affairs have 
turned, it is the central act of my administration, and the large 
event of the nineteenth century.” 

F. B. Cartemteb, Six Mentha at the White Eouae, 69-90. 


CRITICAL COMMENT 

JOmiBTOK (1889) 

At the beginning of the war the people and leaders of the 
North had not desired to interfere witli slavery, but circum- 
stances had been too strong for them. Lincoln iiad declared 
that he meant to save the Union as he best could, — by pre- 
serving slavery, by destroying it, or by destroying part and 
preserving part of it. Just after the battle of Antictam he 
issued his proclamation calling on the revolted States to return 
to their allegiance before the following January 1, otherwise 
their slaves would be declaretl free men. No State returned, 
and the threatened declaration was issued January 1, 1863. 
As president, Lincoln could issue no such declaration; as 
commander-in-chief of the armies and navies of the United 
States, he could issue directions only as to the territory within 
his lines ; but the Emancipation Proclamation applied only to 
territory outside of his lines. 

It has therefore been debated whether the proclamation was 
in reality of any force. It may fairly be taken as an announce- 
ment of the policy which was to guide the army, and as a 
declaration of freedom taking effect as the lines advanced. 
At all events, this was its exact effect. Its international im- 
portance was far greater. The locking up of the world’s 
source of cotton-supply bad been a general calamity, and the 
Confederate Government and people had steadily expected 
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that the English and French Governments, or at least one of 
them^ would intervene in the war for the purpose of raising 
the blockade and releasing the southern cotton. The conver- 
sion of the struggle into a crusade against slavery made inter- 
vention impoesiUe for Governments whose peoples had now a 
controlling influence on their policy, and intelligence enough to 
understand the issue which had now been made. 

AMXjLinDBB JoHitSTOK, TKt Unittd Statei, Itt IlUtorg and CoHStitation. 
9S0, 9S1. 


mOOtAT ASn BAT (1890) 

Vast as were its consequences, the act itself was only the 
simplest and briefest formality. It could in no wise be made 
senantiunal or dramatic. . . . Those who were in the house 
came to the executive office merely from the personal impulse 
of curiosity joined to momentary convenience. His signature 
was attaclted to one of the greatest and most beneficent mili- 
tary decrees of history in the presence of less than a dozen 
persons; after which it was carried to the Department of State 
to be attested by the great seal and deposited among the ar- 
chives of the Government . . . Like all his reasoning, it is 
simple and strong, resting its authority on the war powers of 
the Govemmeut and its justification upon military necessity. 
As to the minor subtleties of interpretation or comment which 
it might provoke from lawyers or judges after the war should 
be ended, we may infer that he had his opinions, but that they 
did not enter into his motives of action. On subsequent occa- 
sions, while continuing to declare his belief that the proclama- 
tion was valid in law, he nevertheless frankly admitted that 
what the courts might ultimately decide was beyond his knowl- 
edge 08 well as beyond his control . . , 

For the moment he was dealing with two mighty forces of 
iiationat destiny, civil war and public opinion ; forces which 
paid little heed to theories <.f public, constitutional, or inter- 
national law where they contravened their will and power. In 
fact it was the impotence of legislative machinery, and the in- 
suflicicncy of legal dicta to govern or terminate the conflicts 
of public opinion on this identical question of slavery, which 
brought on ohdl strife. In the South slaveiy had taken up 



18S»-18D7] 


CRITICAL COMMENT 


S69 


arms to assert its nationality and perpetuity; in the North 
freedom had risen first in mere defensive resistance; then the 
varying fortunes of war had rendered the combat implacable 
and mortal. It was not from the mouldering volumes of an- 
cient precedents, but from the issues of the present wager of 
battle, that future judges of courts would draw their doctrines 
to interpret to posterity whether the Edict of Freedom was void 
or valid. , 

Njoout aim HAT,.^traAaia Lincoln: A HUtorg. VI. i29-130, 435-436. 

FIEBGK (INS) 

This proclamation, followed by the later one of January 1, 
1863, yields in importance to no event in American or even in 
modern history. It had not, indeed, the sanction of the States 
as a constitutional provision, or of Congress as a statute, or of 
a high tribunal as a rule of law. It could not perhaps have 
been pleaded in any court as securing the libeity of a single 
slave. But in its significance and effect it stands before any 
edict, secular or ecclesiastical, since Constantine proclaimed 
Christianity as the religion of the Roman world. It was the 
voice of a great nation, uttered in solemn form at the supreme 
moment of its history, pledging itself to the cause of universal 
freedom. 

Edwaod L. Fiebob, ifemoir anif Letten of Gharko Sumner. tV. 66. 
nnimiNO (isw) 

It has sometimes been said that January 1, 1863, marks the 
most distinct epoch in the history of the war. The Emancipa- 
tion Proclamation is assumed as the dividing line between the 
old system and the new. This view is more appropriate to the 
state of affairs in the South than to that in the North. It is 
unquestionably true that Mr. Lincoln’s decree famished the 
Southern leaders with a most effective instrument for the con- 
solidation of sentiment in the Confederacy. From that time 
the struggle on the part of the South was a desperate battle 
for existence. But in the North, on the other hand, the tri- 
umph of the radicals in securing the adoption of their policy 
by the President awakened feelings of apprehension among the 
other political factions. Mr. Lincoln admits, in his message to 

24 
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CongreBB in December, that the issue of the proclamation “was 
followed by dark and doubtful days.” 

WitxiAM A. DDNHlMa, Euayt on At Civil and Reeomtmetion. 60, 61. 

HOB8Z (ISOT) 

The first day of January, 1863, arrived, and no event had 
occurred to delay the issue of the promised proclamation. It 
came accordingly. By virtue of his power, as commander-ui« 
chief, . . . the President ordered tliat all persons held as slaves 
in certain States and parts of States, wbieli he designated as 
being then in rebollion, should be thenceforward free, and de- 
clared tiiat tlie Executive, with the army and navy, would 
“ recognize and maintain the freedom of said persons.” . . . 

The people at large received this iinimrtant step with some 
variety of feeling and expression; hut, upon tlie whole, ap- 
proval seems to liuve far outrun the dubious prognostications 
of the timid and conservative class. For tlie three mouths, 
which ha<l given opixirtuuity for thinking, had produced the 
result which Mr. Lincoln liad ho|M*d for. It turned out that the 
mill of Ood had been grinding as exactly a» always. Very 
inaiij, who would not have advised the measure, now heartily 
ralified it. Later, after men’s minds had had time to settle 
aiul the balance conld be fairly struok. it aj>peared undeniable 
that the final poM-lainatioii had been of good effect; so Mr. 
Lincoln himself said. 

Jons T. MuRbL. Ju,, Ahritliam Lincoln. IL 130-132. 


McCALL (1S99) 

Lincoln determined that the bravest course was the safest 
course, and he put ciiiaiicipation as a nar measure squarely 
before tho people only a few weeks before the Congressional 
elections of 1862. He declared that all slaves in those rebel 
Sutes which should not have submitted before .Tanuary 1, 1863, 
‘'shall be then, thcnceforwanl, and forever free.” It was in 
the power of the Confederates to avoid tlic proclamation by 
laying down their arms. They were not compelled to continue 
the war. On the other h.nud if they were to keep on fi«»hting 
indefinitely they could not expect the N.>rtb to cherish their 
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institation aoy longer. It was well that Lincoln displayed all 
his consummate skill as a politician in framing the issue as he 
did frame it, for the election was of transcendent importance. 
A hostile Congress meant, not merely delay and probably de< 
struction to the emancipation policy, but it meant also reduced 
appropriations for the war and great encouragement to the 
Confederates. The Democrats accepted the issue ; indeed they 
were anxipus to raise it. 

SAMUsn W. McCali., Thaddeiu Stevens. 218-219. 

fbedekig saKcaorr (isuo) 

Before the proclamation of emancipation was issued, Jan* 
uary 1, 1863, emancipation societies were forming iu England; 
and by the time it had crossed the Atlantic all intelligent Eng- 
lishmen were beginning to gain correct knowledge as tu the 
cause of the war. January had not passed before the first 
waves of the anti-slavery storm in America were felt. In a 
few weeks more, English public opinion showed a suiinising 
awakening. Great public meetings were held in the loi'gc cities, 
and famous speakers addressed audiences infused with the 
ardour and courage peculiar to national reform movemeuts. The 
mass of labourers in mines and factories rapidly developed a 
bitter prejudice against the Confederacy. Impressive anti- 
slavery I'csolutions were passed unanimously, and addresses of 
congratulation were sent to the President of the United States. 
As Cobden wrote to Sumner, these remarkable demoustrutions 
of sympathy for the cause of freedom “closed the mouths of 
those who have been advocating the side of the South." The 
friends of tlie North felt thenceforth that they bad a cause to 
plead. 

Fbedsbi« BAtrCBOFT, Life of William H. Seward.t H. 840-311. 

TARBIOX (1M0) 

When Congress opened on December 1, he did submit the 
proclamation, together with the plan fur compensated emanci- 
pation which he bad worked out. Over one half of the mes- 
sage, in fact, was given to this plan. 

Mr. Lincoln pleaded with Congress for his measure as he 
> Copyright, 1890 and 1000, by Harper & Brothers. 
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had never pleaded before. Tie argued tliat it would ‘‘ end the 
etniggle and save the Union forever,” that it would cost 
no blood at all,” that Cougress could do it if they would unite 
with the executive, that the ‘‘good people” would respond 
and support it if appealed to. 

“ It is not,” he said, “ ‘Can any of us imagine better? ’ but, 
‘ Can we all do better? * Object whatsoever is possible, still 
the question occurs, ‘ Can we do better?* The dogmas of 
the quiet past are inadequate to the stormy present The occa- 
sion is i)iled high with diillculty, and we must rise with the 
occasion. As our case is new, so we must think anew and act 
anew. We must disenthrall ourselves, and then we shall save 
our country. 

“ Fellow citizens, we cannot escape history. We of this 
Congress and this Administration will be remembered in spite 
of ourselves. No personal significance or insignificance can 
spare one or another of us. The fiery trial through which we 
puss will light us down, in honour or dishonour, to the latest 
generation. We say we are for the Union. The world will 
not forget that we say this. We know how to save the Union. 
The world knows we do know how to save it. We — even 
wc here - hold the power and bear the responsibility. In giv- 
ing freedom to tlu* slave, we assure freedom to the free — hon- 
ourable alike in what we give and what we preserve. We shall 
nobly save or meanly lose the last, best hope of earth. Other 
means may succeed; this could not fail. The way is plain, 
peaceful, generous, just-- a way which, if followed, the world 
will forever applaud, and God must forever bless.” 

Ida H. TABWiLi.. t^f Abraham lanaJn. II. 122-128. 
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Chapteb XXIII 

THE KECONSTEUCTIOH AMENDMENTS (1865-1870) 
SUOOESTIONS 

The Thirteenth Amendment waa proposed by Congress Feb. 1 , 186S, 
and declared to have been ratified by twenty'seveu of the thirty-sis 
States, Dec. 18, 1865. 

The Fourteenth Amendment was proposed by Congress June 10, 
1860, and declared to have been ratified by thirty of the thirty-six 
States, July 28, 1868. 

The Fifteenth Amendment was proposed by Congress Feb. 26, 1860, 
and declared to have been ratified by twenty-nine of the thirty-seven 
States, March 30, 1870. 

With the examination of the three amendments, we reach the 
farthest extension of free institutions by the Teutonic race. Begin- 
ning with the liberty of the baron, set forth in Magna Charts in 
1215, the doctrine that all men are twrn equal in so far as rights and 
privileges in government are concerned was in these dtwuinonts finally 
demonstrated and made good by law. 

For Outlines and Material, see Appendix B. 


DOCUMENTS 
Thirteenth Amendment (1865) 

Section 1. Neither slavery nor involuntary servi- Auirrimn /fit- 
tilde, except as a punishment for crime whereof the 
party shall have been duly convicted, sball exi.st from original 
within the United States, or any place subject to 
tbeir jurisdiction. oi.y forbidden 

Section 2. Congress shall have power to enforce by law in 
this article by appropriate legislation. under'u**!. 

jiuisdictloa. 

Fourteenth Amendment (1868) 

Section 1. All persons bom or naturalized in citizenship 
the United States, and subject to tlie jurisdiction deflned by 
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tational power to destroy or interfere with the right of property. 
Learned gcutlemcu of this Uouhc differ on this subject. The 
Constitution itself provides the remedy by wliicb all these dif- 
ferences of opinion can be legally adjudicatefl. (See Sec. 2 of 
Art 8 of the Constitution. ) . . . 1 have voted for every peace 
resolution in tliis House. My heart yeanib for peace . . • and 
if by my vote this amendment is submitted to the States, and it 
brings this war to a close, I will ever rejoice at the vote I have 
given. 

A. n.CovinoTU, CoB^sn'ona/ 0/«6e, 38 Cong. 2d Se«s. 523. Jan. 31, 1865. 

BHOWN (18C6) 

It is mischievous in so fur as it would tie the hands of the 
President, in so regulating the mo<lc of aimlisliing slavery as 
not to prcci]iitate uimn the country tliree million ignorant and 
debased negroes, witliout tlie sliglilest preparation for liberty or 
power on tlie part of the (ioverniucnt, by a system of appren- 
ticeship or otlierwise to rdpiirc tliein to lalmur. . . . 

England, in emancipating the slaves on her islands, not only 
established a system of apiircnticoship, lint compensated those 
who lost. It is no answer that slavery is immoral : individuals, 
upon the faith of laws wliicii recognized rights in negro labour, 
have invested their property in sucii rights. AViien the Govern- 
iiieiit sees (it to change its {lolicy and destroy its rights, it owes 
compensation. Of course conifieiisation is due only to loyal 
owners. 

It is a dangerous abuse of the power of amendment conferred 
by the Constitution. 

J. K. llKims, in llonso uf RepregtatnliveB, Ctmyntiional Globe, 38 Cong. 
SdScas. 527. Jnu. 31, Iseri. 


BLAINE <IS(U;) 

The pru]>used Cmistitutionnl anieiidmeut was brought before 
the House on the Cth of January by Mr. Ashley of Ohio, upon 
whose motion to reconsider the H«lverse vote of the preceding 
session, the question ('oiitinued to have a iiarliameutary status. 
He made a forcible speech in support of the amendment but 
the chief value of his work dkl not consist in speaking, but in 
his watchful care of the measure, in the quick and intuitive 
judgment with which he discerned every man on the Demo- 
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cratic side of the Hoaae who felt anxious as to the vote he 
should give on the momentous question, and in the pressure 
which he brought to bear upon him from the best and most in- 
fluential of his constituents. The issue presented was one that 
might well make thoughtful men pause and consider. The 
instant restoration to four millions of human beings of the 
God-given right of freedom so long denied them, depended 
upon the vote of the House of Representatives. It addressed 
itself to the enlightened judgment and to the Christian phi- 
lanthropy of every member. Each one had to decide for 
himself whether so far as lay in the power of his own vote he 
would give liberty to the slave, or forge his fetters anew. The 
constitutional duty of not interfering witit 8 laver 3 ' in the States 
could not be pleaded at the bar of conscience for an adverse 
vote. There was no doubt that under the terms of the Con- 
stitution such interference was unwarranted. But tliiu was a 
question of changing tlie Constitution itself so as to confer 
upon Congress the express power to enlarge the field of per- 
sonal liberty and make the Republic free indeed. It came 
therefore as an original and distinct question wbetlicr millions 
of people with their descendants for all time should be doomed 
to slavery or gifted witli freedom. . . . 

The vote was lib yeas to .IC nays — more than the constitu- 
tional two-thirds. When the aniioiiiiepmcnt was made, the 
Speaker became powerless to preserve order. Tlic members 
upon the Republican side sprang upon tlieir seats cheering, 
shouting, and waving hands, hats, and canes, wiiile tlic specta- 
tors upon the floor and in the galleries joined heartily in tlie 
demonstrations. . . . 

The great act of Liberation, so far as Congress could control 
it, was complete. The amendment was at once submitted to 
the States, and by offleial proclam.ation of December 18, 18C.>, 
— less than eleven months after Congress liad spoken, — the 
Secretary of State announced that it had been ratified by the 
Legislatures of twenty-seven States and was a part of the Con- 
stitution. The result was attained by the united action of one 
party and the aid of a minority of tlie other party. The co- 
operation of the Democratic members had gained for the cause 
of emancipation a whole year. The action was of transcend- 
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ent Importance — lofty in conception, masterful in execntion. 
Slavery in the United States was dead. To succeeding and not 
distant generations its existence in a Republic, for three-qoar* 
ten of a century, will be an increasing marvel. . . . 

The success of reconstruction in the South carried with it 
the ratification of the Fourteenth Amcnilnicnt by the requisite 
number of States. The result was duly certified by Mr. Seward 
as Secretary of State, on the twenty-eighth day of July, 1868, 
and the Amendment was thenceforward a part of the organic 
law of the nation. It had been carried, from first to last, as 
a party measure — unanimously sup|)orted by the Republicans, 
unanimously opptisod by the Democrats. Its grand and benefi- 
cent provisions failed to attract the vote of a single Democratic 
member in any State Legislature in the whole Union. ... It 
is very seldom in the history of {lohtical issues, even when par- 
tisan feeling is most deeply developed, tliat so absolute a di- 
vision is found as was recorded upon the question of adopting 
tiie Fourteenth Ameudmeut. It has nut been easy in succeed- 
ing years to conipiehend the deep-st»ated, all-pervading hostility 
of the Deiiioeratic party to this great measure. Kven on the 
TliirtuiMitli Amendment containing the far more radical propo- 
sition to alwlish slavery, a few Deniooruts, moved by phil- 
anthropic motives, broke from the restraint of party and 
honoured theinsclve.s by rccortiing their votes on the side of 
humanity and justice ; hnt on the Fourteentli Amendment the 
line of Democratic hostility in Nation and in State was abso- 
lutely unliroken. 

It seems iiioredihle that Democrats can be satisfied with the 
reconi made by their party on tin's most inave and important 
question. Every one of the many objects aimed at in the 
Fourteenth Amendment is founded upon a basis of justice, of 
liberty, of an enlarged and enlightened nationality. Its minor 
pro\ isions might be regarded as temporary in their nature, but 
its leading provisions are permanent and are essential to the 
vitality of a true ropublio Even lliose which may be held as 
temporary deeply affect more than one generation of American 
citizens, and arc of theiiis' Ives snf!ieieiitly important to justify 
a great struggle for their adoption. . . . 

Soffirage by the Fifteenth Amendment was made impartial, 
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bnt not necessarily universal, to male citizens above the age of 
twenty-one years. ** 

The adoption of the Fifteenth Amendment seriously modi^^ 
the effect and potency of the second section of the Fourteenth 
Amendment. Under that section a State could exclude the 
negro from the right of suffr^e, if willing to accept the penalty 
of the proportional loss of representation in Congress, which 
the exclusion of the coloured population from the basis of ap- 
portionment would entail. But the Fifteenth Amendment took 
away absolutely from tiie State the power to exclude the negro 
from suffrage, and therefore the second section of the Four- 
teenth Amendment can refer only to those other disqu a) loca- 
tions never likely to be applied, by which a Statu might lessen 
her voting population by bobing the right of suffrage on the 
ownership of real estate, or on the possession of a fixed 
income, or upon a certain degree of education, or upon nativity, 
or religious creed. It is still in the power of the States to apply 
any one of these tests, or all of them, if willing to hazard the 
penalty prescribed in the Fourteenth Amendment. But it is 
not probable that any one of these tests will ever be applied. 
Nor were they seriously taken into consideration when the 
Fourteenth Amendment was proposed by Congress. Its prime 
object was to correct the wrongs wliich might be enacted in 
the South, and the correction proposed was direct and unmis- 
takable; viz., that the Nation would exclude the Negro from 
the basis of apportionment wherever the State should exclude 
him from the right of suffrage. 

When therefore the nation by subsequent change in its Con- 
stitution declared that the State shall not exclude the negro 
from tlie right of suffrage, it neutralized and surrendered the 
contingent right before held, to exclude him from the basis of 
apportionment. Oongrebs is thus plainly deprived by the Fif- 
teenth Amendment of certain powers over representation in the 
South, which it previously possessed mi<ier the provisions of 
ttie Fourteenth Amendment. Before the adoption of the Fif- 
teenth Amendment, if a State should exclude the negro from 
suffrage, the next step would be for Congress to exclude the 
negro from the basis of apportionment. After the adoption of 
the Fifteenth Amendment, if a State should exclude the negro 
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fiD A suffrage, the next step would be for the Supreme Court 
to^d^are that the act was unconstitutional, and therefore null 
and void. The essential and inestimable value of the Four- 
teenth Amendment still remains in the three other sections, 
and preeminently in the first section. 

Jawm G. Bljlisb, TwetUy Yean of Congreu. 1. 686-639 ; II. S09, 418. 


CRITICAL COMMENT 

LOWELL (I8CS) 

But under the Johnsonian theory of reconstruction, we shall 
leave a population which is now four millions not only taxed 
without representation, hut doomed to be so forever without 
any reasonable hope of relief. The true point is not as to the 
abstract merits of universal suffrage (though we believe it the 
only way toward an enlightened democracy and the only safe- 
guard of popular g(jvernmeiit), blit as to whether we shall leave 
the freednion without tlie only adequate means of self-defence. 
And however it may be now, the twenty-six States ceitainly 
mre tlio Union when tlicy accepted the aid of these people 
and pledged the faith of the government to their protection. 
Jamaii'a. at the cud of nearly thirty years since emancipation, 
shows ns how competent former masters are to accomplish the 
elevation of their liberated slaves, even though their own inter- 
ests would prompt them to it. Surely it is a strange plea to be 
effective in a democratic country, that we owe these people 
nothing Wcause they cannot help themselves; as if govern- 
ments were instituted for the care of the strong only. The 
argument against their voting which is based upon their igno- 
rance strikes us oildly in the mouths of those whose own hope 
of votes lies in the ignorance, or, what is often worse, the pre- 
judice of the voters. Besides, wo do not demand that the 
seceding States should at once confer the right of suffrage on 
the blacks, but only that they should give them the same chance 
to attain it, and the same inducement to make themselves 
worthy of it, as to every one else. 

Jamss Rvssxll Lowbu, Pnu Warki, V. 303, 304 
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COOUtT <1880) 

The XiAST Three Amendments. — In the lapse of iiiucty years, 
a stage in political history is reached in which the fears and 
anxieties of the people took a new direction. In rapid succes- 
siou one State after another in one-third of the Union liad 
rejected and thrown off the federal autliority, and it bad only 
been restored through a wai prosecuted on Ixith sides with 
great bitterness and with enormous destruction of life and 
property. ... It had been found in vain that the federal 
authorities held, and the federal courts decided, that under ll)c 
Constitution a State had no right to withdraw.froin the Union ; 
it was undeniable that fur a time certain of the Stiites had 
succeeded in severing their relations and setting up a new 
government; and though the federal authority had demon- 
strated that it had, under the <'on>tituti(>n, ample power for 
self-defence and protection, it was deemed wise and prudent to 
require the States to surrender the institution that was the im- 
mediate occasion of the civil war, as well as the jiower to deal 
unjustly and partially with classes of the people against whom 
there might be jealousies, prejudices, or antipathies, growing 
out of the struggle tlirougli which the country hail passed, or 
out of some of the antecedent or concomitant circumstances. 
While, therefore, the first amemlments were for tlie purjiosc of 
keeping the central power within due limits, at a time when the 
tendency to centraliisation was alarming to many persons, the 
last were adopted to impose new restraints on State sovereignty, 
at a time when State powers hail nearly succeeded in destroy- 
ing the national sovereignty. 

Thovas M. Coolbt, Cmatdutional Law. 208-210. 

BRTCE (1890) 

The fourth group Is the only one which marked a political 
crisis and registered a political victory. It comprises three 
amendments (XIII., XIV., XV.), which forbid slavery, ilefine 
citizenship, secure the snffrage of citizens against attempts by 
States to discriminate to the injury of particular classes, and 
extend Federal protection to those citizens who may suffer from 
the operation of certain kinds of unjust State laws. These 
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three amendments are the outcome of the War of Secession, 
and were needed in order to confirm and secure fur the future 
its results. The requisite majority of States was obtained 
under conditions altogether abnormal, some of the lately con- 
quered States ratifying while actually controlled by the North- 
ern armies, others as the price which they were obliged to pay for 
the re-admission to Congress of their senators and representa- 
tives. The details belong to history : all we need here note is 
that these deep-reaching, but under the circumstances perhaps 
unavuidnide, changes were carried through not by the free will 
of the peoples of three-fourths of the States, but under the pres- 
sure of a majority which had triumphed in a great war, and used 
its command of the National government and military strength of 
the Union to effect purposes deemed indispensable to the recon- 
struction of the P’edcral system. 

James Rryce^ TKb American Commontoealth,^ 256. 

DUNKISQ (1897) 

They found a constitutional basis for the law in the Thir- 
teenth Amendment. Slavery and involuntary servitude were 
by that article prohibited; and, by the second section, Con- 
gress, and not the state legislatures, was authorized to enforce 
the prohibition. What constituted hla>ery and involuntary 
servitude, in the sense of the amendment? Slavery and lib- 
erty. it wa.s answered, are contradictory terms. If slavery is 
proliiliited, civil liberty must exist But civil liberty consists 
in natural liberty, as restrained by human laws for the advan- 
tage of all, provided that these restraints be equal to all. A 
statute which is not equal to all is an encroachment on the lib- 
erty of the deprived persons, and subjects them to a degree of 
servitude It is the duty of Congress, therefore, to counteract 
tlie effects of any such state laws. 'J'hiis the constitutionality 
of tlie bill was maintained. 

. . . The content of tlie pro|M»sp«l Fouiteeutli Amendment 
marks very accurately the proiiress tli it had been made by the 
spring of 1866 in ideas as to the extent to which reconstruction 
should go. In the first section, the desire of the conservative 
Republicans to put the civil rights of the negroes undw the 
protection of the United States was gratified. The fourtll 
‘ Copyright, 18M, by the Macmillan Co. 
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gnanmteed the flnaacial integrity of the government, and thus 
Batisfled those who feared Bome assertion of state rights that 
might legalize debts incurred in opposition to the national au- 
tiiority. These two pravisions constituted the limitations upon 
the powere of the states that were generally recognized as un- 
avoidable consequences of the war. The second section of the 
amendment dealt witli matters upon which opinion in the domi- 
nant party was far from certain and harmonious. It embodied 
a very clumsy and artifleial solutiou of the suffrage problem. 
The alternative presented to the states, of enfranchising the 
blacks or losing proportionally in representation, was a mere 
temporary compromise bctneeii two party factions. It was the 
most that the friends of negro suffrage could secure at this 
stage of the process; bat there was no indication that they 
would be satisfied with this. The third section of the amend- 
ment was merely iiicidcMilal to the conflict between Congress 
and President Johnson. The President’s very free exorcise of 
the pardoning power interfered with the jirogross of the legis- 
lature’s policy, and no method of checking this interference 
seemed so feasible as a constitntional amendment. As a whole, 
the amendment was tentative. It lietokened a longing for a 
definite settlement of the two gre.al qiioiions of the day, tem- 
pered by dread of an adverse public sentitnciit. 

. . . The “ fundamental conditions" which afforded the only 
basis for Congressional maintenance of negro suffrage in the 
restored states were regarded by a large majority of constitu- 
tional lawyers in both parties as of doubtful validity. Under 
the circumstances a further amendment to the constitution was 
the only resort that could be depended upon for the end de- 
sired. Hence the Fifteenth Amendment was, after a long and 
ardent discussion of the whole field of political philosophy, sent 
to the state legislatures by resolution finally passed February 
26 , 1869 . 

... On March .“lO, 1870, the ratification of the Fifteenth 
Amendment had been proclaimed, and just two months later 
the first enforcement act became law. By the policy thus cx- 
pre.ssed tlie issue wa.s definitely mnrlc up which ended in the 
undoing of the recoustructiou. Seven unwholesome years were 
required to demonstrate that not even the government which 
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had quelled the greatest rebellion in history could maintain the 
freedmen in both security and comfort on the necks of their 
former masters. The demonstration was slow, but it was 
effective and permanent 

WxtMXU A. Dcxifiira, Euays on the CivU War and Reconstruction, 93, 
2SS, passim. 

MoLilUOHLIN (1899) 

It will be remembered that the Emancipation Proclamation 
declared free all slaves within those parts of the South then in 
open rcliellion. This was confessedly a war measure — like 
any otlier confiscation of property, an act of war. It did not 
destroy slavery in the fStates not in rebellion. Moreover, some 
persons believed that the President had exceeded his authority 
ill issuing such a proclamation. In the early part of 1864 a 
vote oil the (jut'stiou of submitting a constitutional amendment 
abolishing slavery cverj-whero was taken into Congress. The 
necessary two-thirds vote could not be seemed in the House, 
though the Senate passed tlie measure by a large majority. 
After the i lection, carried by the licpublicans on a distinctly 
anti-slavery platform, alKilittou assumed new strength. The 
President in liis annual message advocated the adoption of the 
amendment. A great debate in tlic House followed The vote 
was one liundicd and nineteen ayes to fifty-six noes — sev'en 
more than the lequired two-thuds. In the homely, truthful 
phrase of l.iiicoln, the “great job” was ended. . . . 

The priiM'iplc of the oixlinance of 1787 wa'«, in almost the 
exact words of that dociiiueiit, made applicable to the whole 
Union; the great curse that had separated the American 
people into two bitterly hostile sections was to be cast aside 
forever. The hopes of the future were for reorganization, a 
re-establirthinent of sympathy and fellow-feeling between North 
and South, now tliat the cause of enmity and division was no 
more. As Idnroln iKiiiited out, the amendment meant the 
“ maintenance ” of the Union. . , . 

It was next determined to put the Civil Rights Hill into the 
form of a constitutional amendment, w here its iiriueiples would 
bo iiermaneiit and safe from violation. The Fourteenth Amend- 
ment was therefore agreed upon and offered to the States (June, 
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1866), for adoption. . . . It declared that no State should make 
or enforce any law abridg[ing the “ privileges or immunities of 
citizens of the United States,” or depiive any person of “life, 
liberty or property without due piooess of law,” or deny to any 
person “ the equal protection of tlie laws ” The Bepuhlicana 
saw that by the freeing of the blacks they had actually increased 
the political strength of the Southern States, because the three- 
fifths rule would no longei apply, but all the negroes would be 
counted in deteimining the lepiesentative population. Some 
were desirous of giving the negioes the suffiage immediately by 
National act Otlieis hesitatwl All, hoac\er, desiied to pie 
vent the Southern States fioin leaping this political advantage 
from emaucipation, uulcss they allowed the blneks to \ote It 
was theiefoie decided that if the negiois were not given the 
suffiage by a State voluntaiily, they should not be counted 
in determining the basis of lepiesentation. For thf'se rea- 
sons the second section of the Fourteenth Amendment was 
added. . . 

Such was the Fouitecnth Ainendmeut, by fai the greatest 
change made in the Constitution, sinic* its adoption There 
was some difficulty, as we shall sec, lu sk iiiing its latification, 
the Southern States refusing to accept it, two vc'iis passed 
befoie it was finally ratified (1868), but wc may notice at this 
time how it modified tin ('oiibtitutiun wlieii once it became a 
part of the fuDdaniciital law. Before this amendment was 
passed the subject of suffi age was solely a State affair, as long 
as the State had a “republican form of goveinmeiit ” So, too, 
the St ite liad t omplete control over its citi^i us and could be as 
tyrannical as it saw fit, provided that it did not interfere with 
the lelations between a person and the National Government ot 
violate the few express piohibitions m the National Constitu- 
tion. By this amendment the nation intervened to pruUn t tlic 
citizens of the State oj/amst unjust fpiiislnfion oi adion of a 
State. Tims it will be seen the situ itioii had cntinly alu>nd' 
from what it was in 1788-90 

In 18b9 the liftetiitli Amendment was submitted to the 
States for adoption It declared “ The nght of citizens of 
the United States to vote shall not be denied or abridged by the 
United States oi by any State on account of race, colour, or 
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previom oonditiop of servitude.” Secretary Fish announcedi 
March SO, 1870, that it had “ become valid to all intents and 
purposes, as part of the Gonstitiitioii of the United States.” 

The acceptance of the Fifteenth Amendment as part of the 
fundamental law of the nation did not do away with the troubles 
and distress that grew out of tlie rebellion. The corruption 
of the carpet-bag governments, built on negio suffrage, was 
proof enough that slavery had been a poor schoolmaster for 
freedom. 

Andiww C. McLaOOHLIM, Hitter^ of the American Nation. 463-483. 

HART (188») 

So far as the existence of slavery went, the Thirteenth 
Amendment, declared to be in force in December, 1865, was a 
constitutional guarantee which superseded the revocable aboli- 
tion acts of the States reconstructed during that year ; and it 
took out of the list of conditions which might be imposed upon 
tlic States an acknowledgment of the freedom of the former 
slaves; it BuiK>rsc<led also the sj>ccial conditions of the amnesty 
proclamations of Liucolu and Johnson. There still remained a 
necessity for statutes or constitutional amendments to define 
the judicial aiul other civil rights of the negro. . . . 

During 1865 both tlie legal and the economic status of the 
negroes were confused and unsatLsf.ictory. . . . 

As soon as it became cvidtiit that Johnson had no interest 
m negro suffrage, and was willing to reinstate by his paidoning 
power a large proportion of tliosc who had l)een concerned in 
the rebellion, t'hasc [S.aliiioi) P. Uhase] found himself separated 
from the President, who no longer invited an expression of his 
opinion. At the same time his friends in the South assured 
him that, without protection from the United States, the Union 
men would be completely overborne and the freedman in 
danger. . . . 

Chase’s sympathy now began to turn towards the congres- 
sional plan. . . . This was a legislative reversal of whatever 
was left of the Drwi Scott dcei*,ion. , . . 

The act was certain to arouse the opposition of the South, 
and was itself liable to reiiesl. It seemed therefore desirable 
to put its provisions into a constitutional ameiulineiit, which 
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would forever protect the righte of the negroes and which at the 
same time would take out of the hands of the President the 
restoration of former rebels to their political status. . . . 

The Southern States duly paid the price of their reiulinisBion 
by ratifying the f'ourteenth Amendment, and from 1868 they 
were gradually allowed to reoccupy scats in Congress. . . . 
As might have been expected, so soon as the Southern States 
were i|gain adniitted to scats in Congress there was a tendency 
in the South to put an end hy violence to negro sniTrage ; hence 
Congress passed a statute, the so-called Civil Ifights Bill, un- 
der the Fourteenth and Fifteenfb Amendments, to protect the 
negroes. 

AiaxaT BiiaBMBi. 1 , Habi, Salmon Portland Ckaor, S36, SSI. 
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Chapter XXIV 

XiIBSBTY IN UNITED STATES COLONIES AND 
DEPENDENCIES (lSBS-1809) 

SUGGESTIONS 

TiikhI' ddciiiiionts ooiilain au^geiitious as to the prospective policy of 
govctntiiciit 111 the newly acijuiied territorial possessions of Cuba, 
Porto liico, and the Phili]i|)nie Isiauds. 

The eiitiual comuieiit wbiuli follows must of necessity become in a 
tew years a pa't of the oouteiniKiroiy exposition. It needs an his- 
toiical peis^ieeliie, wliuh the iutuie alone can give, for the proper 
discusMoii of (liese documents. 

But, us the making ot history is as important a study as the 
(hinnuhs of the p,ist, the student .should look at present issues 
with ki-en luteiest lie must appieciate that to-day’s events belong 
to a suecussKin of conditions in a genet al raovemeiit ot progioss; 
fioin wh.itivei jKilitical jioint ol view he appiOiiclies the subject he 
will hnd these historical (omlitioiis the same 

Out ol the lost amount of uiatoiy and writing for and against the 
present poluj of the iidmiinstiatioii, a few luasteis of constitutional 
histoiy have been ehoseii to give expression in criticism. 

DOCUMENTS 

Extracts from President McKinley’s Annual Message, Dec. 5, i8g8 

Messages of Iw tile titosbage of April 11, 1898, I announced 

lai-'ntr’ ***** ^ **** the direction of im- 

inedinfe ponec in Cuba and its disappointing re- 
ception hy Spain the effort of the Executive was 
brought to an end. I again reviewed the alter- 
native course'! of action which had been proposed, 
concluding that the only one coimonant with inter- 
national jiolicy and coinpatible with our firm-set 
historh'ul triditiono was intei \ eiition as a neutral to 
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Btop the war and check the hopeless sacrifice of life, 
even though that resort involved “ hostile constraint 
upon both the parties to the contest, as well to en- 
force a truce as to guide the eventual settlement.” 

The grounds Justifying that step were the interests 
of humanity, the duty to protect the life and prop- 
erty of our citizens in Cuba, the right to check injury 
to our commerce and people through the devastation 
of the island, and, most important, the need of re- 
moving at once and forever the constant menace 
and the burdens entailed upon our Government by 
the uncertainties and perils of the situation caused 
by the unendurable disturbauce in Cuba. 1 said: 

“ The long trial has proved tliat the object for 
which Spain has waged the war cannot be attained. 

The fire of insurrection may flame or may smoulder 
with varying seasons, but it lias not been and it is 
plain that it cannot lie extinguished by present 
methods. The only hope of relief and repose from 
a condition which can no longer be endured is the 
enforced pacification of Cuba. In the name of hu- 
manity, in the name of civilization, in behalf of 
endangered American interests which give us the 
right and the duty to speak and to act, the war 
ill Cuba must stop.” 

In view of all this the Congress was asked to By the 
authorize and empower the President to take 
measures to secure a full and final terniiiiation of ’ 

hostilities between Spain and tlie jieojile of Cuba 
and to secure in the island the establibhmcut of 
a stable government, capable of maintaining order 
and observing its international obligations, insuring 
]>cace and tranquillity and ttie security of its citizens 
as well as our own, and for the accomplishment of 
those ends to use the military and naval forces of 
the United States as might be necessary, with added 
authority to continue generous relief to the starving 
people of Cuba. 

The reaponse of the Congress, after nine days of 
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eaniest deliberatioD, during which the almost uuaui* 
moos sentiment of your body was developed on 
every point save as to the expediency of coupling 
the proposed action with a formal recognition of the 
Republic of Cuba as the true and lawful government 
of that island — a proposition which failed of adop- 
tion — the Congress, after conference, on the 19th 
of April, by a vote of 42 to 35 in the Senate and 
311 to 6 in tlie House of Representatives, passed 
the memorable Joint resolution declaring — 

First. That the people of the island of Cuba are, 
and of right ought to be, free and independent. 

“ Second. That it is tlic duty of the United States 
to demand, and the Government of the United States 
does hereby deinaml, that the Government of Spain 
at once rcliiiciitisli its authority and government in 
the island of Cuba and withdraw its land and naval 
forces from Cuba and Cuban waters. 

“ Third. That the President of the United States 
be, and he hereby is, directed and empowered to use 
the entire land and naval forces of the U uited States 
and to cull into the actual service of the United 
States the militia of the several Ntaten to such ex- 
tent as may be necessary to carry tlicse resolutions 
into effect. 

“ Fourth. That the United States hereby dis- 
claims any disposition or intention to exercise sov- 
ereignty, jurisdiction, or control over said island 
except for the pacification thereof, and asserts its 
determination when that is accomplished to leave 
the government and control of the island to its 
people.*’ 

’Fhis reeolntion was approved by the Excentive on 
the next day, April 20. . . . 

After the instruction reached General Woodford 
on the morning of April 23, but before he could 
present it, the Spanish minister of state notified 
him that upon the President's approval of the joint 
resolution the Madrid Government, regarding the 
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act as “ equivalent to an evident declaration of war,” 
had ordered its minister in Washington to withdraw, 
thereby breaking off diplomatic relations between 


the two countries aud ceasing all olllcial coiuinuni- 
cation between their respective representatives, * 


General Woodford thereupon demanded his pass- with Kpaln 
ports and quitted Madrid the same day. '^'^ ***** 

Spain having thus denied the dcinaud of the 


United States and initiated that complete form of 
rapture of relations which attends a state of war, 
the executive powers authorized hy the resolution 
were at once used by me to meet the enlarged con- 


tingency of actual war between sovereign states. 


I do not discuss at this time the fiovcrmncDt or 
the future of the new possessions which will come 
to us as the result of tlie war with Spain. Such dis- 
cussion will be appropriate after ttic tieaty of pcoec 
shall be ratified. In the meantime and until the 
Congress has legislated otheiwise it will l)c my duty 
to continue the military governments which have 
existed since our occupation and give to the people 
security in life and property aud encouragement 
under a just and beneficent rale. 

As soon as we arc in possession of Cuba and jnufnre 
have pacified the island it will be necessary to give policy, 
aid and direction to its people to form a govern- 
ment for themselves. This sliould be undertaken 
at the earliest moment consistent with safety and 
assured sucecss. It is important that oiir relations 
with this people shall be of the most fiicndly char- 
acter and our commercial relations clo'tc and recip- 
rocal. It should l>e our duty to assist in every 


proper way to build up the waste places of the 
island, encourage the industry of the people, and 
assist them to form a government wliich shall be prove tanl-' 
free and independent, thus realizing the best aspira- t.try, educa- 
tions of the Cuban people. iiuu5d^** 

Spanish rule must be replaced by a just, benevo- life. 
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lent, and humane government, created b; the people 
of Cuba, capable of performing all international 
obligations, and which shall encourage thrift, in- 
dustry, and prosperity and promote peace and 
good will among all of the inhabitants, whatever 
may have been their relations in the past Neither 
revenge nor passion should have a place in the new 
government Until there is complete tranquillity in 
the island and a stable government inaugurated 
military occupation will be continued. 

Extracts from President McKinley’s Annual Measag'e, Dee. 5, iSgp 

Congreitional My Anuual Message of last year was neces- 
<h‘'’(»t*‘d in great part to a consideratiou of 

20-:^, pauim. tlie Spanish war and of the results it wrought and 
the conditions it imposed for the future. I am 
gratified to aiiuounoo that the treaty of peace has 
restored friendly relations between the two powers. 
Effect has been given to its most important pro- 
visions. The mocuatiou of Porto Riwi having al- 
ready been accomplisiied on the 18th of October, 
181)8, nothing reiimincd necessary there but to con- 
tinue the provisional military control of the island 
until tlie Congress should enact a suitable govern- 
ment for the eevled territory. Of the character and 
scope of the measures to that cud I shall treat in 
another part of tliis Message. 

The withdrawal of the authority of Spain from 
tlie island of Cuba was effected by the 1st of Jan- 
uary, so that the full re-establishraeut of peace 
found the reliuqnisheil territory held by us in trust 
for the inhabitants, maintaining, under the direc- 
tion of the Executive such government and control 
therein as should conserve public order, restore the 
productive conditions of peace so long disturbed 
by the instability and disorder which prevailed for 
the greater part of the preceding three decades, 
and build up tliat tranquil development of the do- 
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mestic state whereby alone can be realized the high 
purpose, as proclaimed in the joint resolution 
adopted by the Congress on the I9th of April, 

1898, by which the United States disclaimed any 
disposition or intention to exercise sovereignty, ju- pipage 

risdiction or control over Cuba, except for the erest 

pacification thereof, and asserted its determination, significance, 
when that was accomplished to leave the govern- 
ment and control of the island to its people. The 
pledge contained in this resolution is of the highest 
honorable obligation and must be kept. 

I believe th.it substantial progress has been made 
in this direction. All the administrative measures itaforms be- 
adopted in Cuba have aimed to fit it for a rogen- pnn. 
orated existence by enforcing the supremacy of law 
and Justice ; by placing wherever practicable the 
machinery of administration in the hands of the 
inhabitants ; by instituting needed sanitary reforms j 
by spreading education ; by fostering industry and 
trade ; by inculcating public morality, and, in short, 
by taking every rational step to aid the Cuban 
people to attain to that plane of self-ronscious re- 
spect and self-reliant unity which fits an enlight- 
ened community for scif-governm.nt within its 
own sphere, while enabling it to fulfil all outward 
obligations. 

This nation has assumed before the world a grave 
responsibility for the future good government of 
Cuba. We have accepted a trust the fulfilment of 
which calls for the sternest integrity of purpose and 
the exercise of the highest wisdom. The new Cuba Cuba'sfuture 
yet to arise from the ashes of tlie past roust needs prosperity, 
ite bound to us by ties of singular intimacy and 
strength if its enduring welfare is to be assured. 

Whether those ties shall be organic or conventional, 
the destinies of Cuba are in some rightful form and 
manner irrevocably linked witii onr own, but bow 
and bow far is for the future to determine in the 
ripeness of events. Whatever be the outcome, we 
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must Bee to it that free Caba be a reality, aot a 
name ; a perfect entity, not a hasty experiment 
bearing within itself the elements of failure. Our 
mission, to accomplish which we took up the wager 
of battle, is not to be fulfilled by turning adrift any 
loosely framed commonwealth to face the Ticlssi* 
tudes which too often attend weaker states whose 
natural wealth and abundant resources are offset by 
the incongruities of their political organization and 
the recurring occasions for internal rivalries to sap 
their strength and dissipate their energies. The 
greatest blessing which can come to Cuba is the 
restoration of her agricultural and industrial pros- 
perity, which will give employment to idle men and 
re-estahiish the pursuits of peace. This is her chief 
and immediate need. . . . 

The future government of the Philippines rests 
with tlie Congress of the United States. Few 
gravel resiionsibilities have ever been confided to 
us. If we accept them in a spirit worthy of our 
race and our traditions, a great opportunity comes 
with them. The islands lie under the shelter of 
our flag. Tliey are ours by every title of law 
and eiiuity. They cannot lie abandoned. If we 
desert them we leave them at once to anarchy and 
finally to barbarism. We fling them, a golden 
apple of discoid, among the rival powers, no one 
of which could permit another to seize them un- 
questioned. Their rich plains and valleys would 
be the scene of endicbs strife and bloodshed. The 
advent of Dewey’s fleet in Manila Bay instead 
of being, as we hojje, the dawn of a new day of 
freedom and progress, will have been the beginning 
of an era of misery and violence worse than any 
which has darkened their unhappy post. The 
suggestion has been made that we could renounce 
our authority over die islands and, giving them 
independence, conld retain a protectorate over 
them. Tliis pro(K>Bition will not be found, I am 



1899] 


TEXT 


896 


sure, worthy of your serioos attention. Such an Constitution, 
arrangement would involve at the outset a cruel 
breach of faith. It would place the peaceable and ® 
loyal majority, who ask nothing better than to ac- 
cept our authority, at the mercy of the minority of 
armed insurgents. It would make us responsible 
for the auta of the insurgent leaders and give us no 
power to control them. It would charge ns with 
the task of protecting them against each other and 
defending them against any fore4;n power with which 
they choose to quarrel. In short, it would take from 
the Congress of the United States the power of de- 
claring war and vest that tremendous prerogative in 
the Tagal leader of the hour. 

It does not seem desirable that I should recom- 
mend at this time a specific and final form of gov- 
ernment for these islands. When peace sliall be 
restored, it will be the duty of Congress to con- 
struct a plan of government which shall establish 
and maintain freedom and order and peace in 
the Philippines. The insurrection is still e.\islr 
ing, and when it terminates further information 
will be required as to the actual condition of affairs 
before inaugurating a permanent scheme of civil 
government. . . . 

No effort will be spared to build np the waste rnture de- 
places desolated by war and l>y long years of mis- 
government. We shall not wait for tlie end of phHippino 
strife to begin the beneficent work. We shall con- Islands, 
tinue, as we have begun, to open the n hools and 
the churches, to set the courts in oi>eration, to 
foster industry and trade and agriculture, and in 
every way in our power to make these people 
whom Providence has brought within oar jurisdic- 
tion feel that it is their liberty and not our power, 
their welfare and not our gain, we are seeking to 
enhance. Our flag has never waved over any com- 
munity but in blessing. I believe the Filipinos will 
soon recognize the fact that it has not lost its gift 
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of benediction in its world-wide journey to their 
shores* ■ • • 

The time is ripe tor the adoption of a tempo- 
rary form of government for this island [Porto 
Bico]. . . . 

The system of civil jurisprudence now adopted 
by the people of this island is described by compe- 
tent lawyers who are familiar with it, as thoroughly 
modern and scientific, so far as it relates to matters 
of internal business, trade production, and social 
and private right in general. The cities of the 
island are governed under charters which prob- 
ably require very little or no change. So that with 
relation to matters of local concern and private 
right, it is not probable that much, if any, legis- 
lation is desirable; but with reference to public 
administration and the relations of the island to 
the Federal (government, there are many matters 
which are of pressing urgency. . . . 

It is desirable that the government of the island 
under the law of belligerent right, now maintained 
through the E.xecative Department, should be super- 
eode<l by an administration entirely civil in its 
nature. For present purposes 1 recommend that 
Congress pass a law for the organization of a tem- 
porary government, which shall provide for tlie 
apiraintment by the President, subject to confir- 
mation by the Senate, of a governor and such other 
otiiuers as tlie general administration of the island 
may require, and that for legislative purposes upon 
subjects of a local nature not partaking of a Fed- 
eral character, a legislative council, composed partly 
of Porto liicans and partly of citizens of the United 
States, shall be nominated and appointed by the 
President, subject to confirmation by the Senate, 
their acts to be snbject to the approval of the Con- 
gress or the President jwior to going into effect. In 
the mnnicipalities and other local Bubdivisions I 
recommend that the princi]>le of local self-govem* 
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ment be applied at once, so as to enable the intel- 
ligent citizens of the island to participate in their 
own government and to learn by practical expen- 
ence the duties and requirements of a self-contained 
and self-governing people. I have not thought it 
wise to commit the entire government of the island 
to officers selected by the people, because I doubt 
whether ip habits, training and experience they are 
such as to fit them to exercise at once so large a de- 
gree of self-government; but it is my judgment 
and expectation that they will soon arrive at an 
attainment of experience and wisdom and self-con- 
trol that will justify conferring upon them a much 
larger participation in the choice of their insular 
oflficers. 

The fundamental requirement for these people Racial cha>-- 
as for all people, is education. The free school- ai’torlgtlcs to 
honse is the best preceptor for citizenship. In the 
introduction of modern educational methods care, 
however, must be exercised that changes be not 
made too abruptly and that the history and racial 
peculiarities of the inhabitants shall be given due 
weight Systems of education in these new pos- 
sessions founded upon wjmmon-sense methods, 
adapted to existing conditions and looking to the (.mmentV 
future moral and industrial advancement of liie civil rights, 
people, will commend to them in a peculiarly effec- 
tive manner the blessings of free government. 

The love of law and the sense of obedience and 
submission to the lawfully constituted judicial tri- 
bunals are embedded in the hearts of our people, 
and any violation of these sentiments and disre- 
gard of their obligations justly arouses public con- 
demnation. The guarantees of life, liberty, and of 
civil rights should be faithfully upheld ; the right 
of trial by jury respected and defended. 
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CONTEMPORARY EXPOSITION 
FBBBIDKNT HoKINUlT (189^ 

We have now ended the var with Spain. The treaty has 
been ratified by the votes of more than two-thirds of the Senate 
of the United States and by the judgment of nine-tenths of its 
people. No nation was ever more fortnnatc in war or more 
honourable in its negotiations in peace. Spain ie now eliminated 
from the problem. It remains to ask what we shall now do. 
I do not intrude upon the duties of Congress or seek to antici- 
pate or forestall its action. I only say that the treaty of peace, 
honourably secured, having been ratified by tlie United States, 
and, as wc confidently expect, shortly to be ratified in Spain, 
Congress will have the power, and I am snre the purpose, to do 
what in good morals is right and just and humane for these 
peoples in distant seas. 

It is sometimes hard to determine what is beat to do, and the 
iHist thing to do is oftentimes the hardest. The prophet of evil 
would do nothing because lie flinches at sacrificu and effort, and 
to do nothing is easiest and involves the least cost. On those 
who have things to do there rests a responsibility which is not 
on those who have no obligations as doers. If the doubters 
were m a majority, there would, it is true, be no labour, no sac- 
rifice, no anxiety and no burden raised or carried ; no contribu- 
tion from our ease and purse and comfort to the welfare of 
others, or even to the extension of our resources to the welfare 
of ourselves. There would be ease, but alas.' there would be 
nothing done. 

Hut grave problems come in the life of a nation, however 
much men may seek to avoid them. They come without our 
seeking ; why, we do not know, and it is not always given us to 
know; but the generation on which tliey are forced cannot 
avoid the responsibility of honestly striving for their solution. 
We may not know precisely how to solve them, but we can 
make an honest effort to that end, and if made in conscience. 
Justice and honor it will not lie in vain. 

The future of the Philippine Islands is now in the hands of 
the American people. Until the treaty was ratified or rejected 
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the Ezecative Department of this government could only pre> 
serve the peace and protect life and property. . . . 

1 have no light or knowledge not common to my countrymen. 
I do not prophesy. The present is all absorbing to me, but 1 
cannot bound my vision by the blood-stained trenches around 
Manila, where every red drop, whether from the veins of an 
American soldier or a misguided Filipino, is anguish to my 
heart ; but by the brood range of future yeai-s, when that group 
of islands, under the impulse of the year just passed, shall have 
become the gems aud glories of those tropical seas ; a land of 
plenty and of increasing possibilities j i people redeemed from 
savage indolence and habits, devoted to the arts of peace, in 
touch with the commerce and trade of all nations, enjoying the 
blessings of freedom, of civil and religious liberty, of education 
and of homes, and whose children and children’s children shall 
for ages hence bless the American Republic because it emanci- 
pated and reileemed their fatherland and set them in the path- 
way of the world’s best civilization. 

WlLWAM McKini rii S/Krth delivered at the Ilomt Mttrhl Chh, m Boeton 
Herald, February 17, 180') 


SECRSTABT LONG (ISOS) 

But, on the other hand, is the view lield, I think, by the 
great majority of our people that wc cannot thus easily, liaving 
once put our hands to the plough, look back, and that events 
not within our control liave brought us to responsibilities which 
we cannot disregard and let alone, but which we must face and 
meet. The matter is one of great moment. I most heartily 
wish it had never confronted us. I wish tlie world would kindly 
let up for a while and not move so fast 1 wish, also, that 
youth would stay. I would rather be a boy again than to be 
Secretary of the Navy, as I am, or President of the United 
States, as of course I could be if I would yield to the solicita- 
tions of my friends and accept the olHcc. But 1 think it is a 
mistake to say that it is iK'yoml the ability of the American peo- 
ple to deal with a problem with which other nations have suc- 
cessfully dealt, or that it is a harder problem than many problems 
which are upon us already. 

The problem of the immense accumulations of wealth ; the 
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manicipal problem of oar great cities, soon gathering vithin their 
limits more than half the population of the country ; the prob- 
lems of capital and labor ; the problems of social crimes, intem- 
perance and political integrities, are even harder and fraught 
with graver dangers. Indeed, I am not sure that this new fric- 
tion in the far-off tropics may not be, when applied to these 
older maladies in the body politic, a sort of what the physicians 
call a counter-irritant — an outlet for the pent-up fevers now in 
the national blood. 

There are those who regard every new crisis as what they 
call the beginning of the end.” But this phrase is like the 
foolish nurse’s cry of ‘‘ghost” to a child. The beginning of 
the end was long ago — at the very birth of the Republic. God 
has BO ordered the laws of growth that no life, of plant, or man, 
or nation, works out its destiny and bears its fruit except by 
riiiening to its completion. First the blade, then the ear, then 
the full com in the ear. The glory of Greece and of Rome is 
in the culmination of their civilization, art, literature and politi- 
cal power ; and therein is their contribution to the higher civili- 
zations which have succeeded. 

So it must needs be with the great powers of to-day. Great 
Britain and Germany and America. . . . 

Why doubt and repine, when the time of doubting and repin- 
ing is inexorably past, and when doubting and repining can now 
do no gooil? Why shall not the United States, now that these 
lauds and tribes have iiceii intrusted to its disposition, enter upon 
the trust thus imposed upon it, with the determination that, as it 
began by freeing them from the yoke of oppression, it will go 
on and insure them still larger biessings of liberty and civiliza- 
tion, and will so bear itself toward them that in securing their 
welfare it shall also promote its own, and, as always hap- 
pens when men or nations cooperate in the spirit of justice 
and good will, the reward shall come to both in their mutual 
increase? . . . 

Meantime, our duty is to meet the responsibility that is upon 
ns. Undoubtedly it would be easier if we could shift it from 
our shoulders and lay it down. It is with a wrench that any 
man, especially any son of Now England familiar with its tra- 
ditions and re<»Jling its charms of provincial life, becomes aware 
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that these must, betimes, give way to larger demands and more 
trying exigencies. 

And yet, the fields that are before ns are not altogether un- 
trodden. It is not a new thing in the history of the world for 
an enlightened and civilized nation to deal with the less fortu- 
nate islands of ramote seas. 

A Christian nation should not lose heart at the opportunity of 
carrying education, its industries, its institutiuns and its un- 
told blessings to other and less fortunate people. For one, I 
trust with all my heart that the result of our new rclatious with 
the Philippines may be to aid tliem to the acquirement of the 
comforts, happiness and benefactions of our civilization; to 
educate them to their political elevation and to help them to 
the establishment of their own self-government and tlieir own 
free existence. 

iTohh D Long, Addreat before Ae Home Market Club, in Boitim Herald, 
February 17, 1899. 


a OLKKT (tSOO) 

Hereafter as heretofore, our general policy must be and will 
be non-interference in the internal affairs of European states — 
hereafter as heretofore we shall claim paramountcy in things 
purely American — and hereafter as heretofore we shall antago- 
nize any attempt by an European Power to forcibly plant its 
flag on the American continents. It cannot be doubted, how- 
ever, that our now departure not merely unties our hands but 
fairly binds us to use them in a manner we have thus far not 
been accustomed to. We cannot assert ourselves as a Power 
whose interests and sympatliies are as wide as civilization with- 
out assuming obligations corresponding to the claim — obliga- 
tions to be all the more scrupuiously recognized and performed 
that they lack the sanction of physical force. The first duty of 
every nation, as already observed, is to itself — is the promo- 
tion and conservation of its own interests. Its position as an 
active member of the international family does not require it 
ever to lose sight of that principle. But, just weight being 
given to that principle, and its abilities and resources and op- 
portunities permitting, there is no reason why the United .States 
should not act for the relief of suffering humanity and for the 

29 
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advancement of civilization wherever and whenever each action 
would be timely and effective. Should there, for example, be a 
recurrence of tlie Turkish massacres of Armenian Christians, 
not to stop them alone or in concert with others, could we do 
so without imperilling our own substantial interests, would be 
unworthy of us and inconsistent with our claims and aspirations 
as a great Power. We certainly could no longer shelter our- 
selves behind the time-honored excuse that we are an American 
Power exclusively, without concern with the affairs of the world 
at large. 

Kichabd Olnby, Growth of our Foreign Polieg, in The A(/an(ie Monthly, 
LXXXV. 389^01 (MsKh, 1900). 

CRITICAL COMMENT 
OHABUEB FBANCIB ADAUS (1898) 

Next as regards our fundamental principles of equality of 
human rights, and the consent of the governed as the only just 
basis of all government. The presence of the inferior races on 
our own soil, and our new problems connected with them in our 
dependencies, have led to much questioning of the correctness 
of those principles, which, for its outspoken frankness, at least, 
is greatly to be commended. It is argued that these, as princi- 
ples, in the light of mmlern knowledge and conditions, are of 
doubtful general truth and limited application. True, when 
confined and carefully applied to citizens of the same blood 
and nationality ; questionable, when applied to human beings 
of different race in one nationality; manifestly false, in the case 
of races less developed, and in other, especially tropical, coun- 
tries. As fundamental principles, it is admitted, they were 
excellent for a young people struggling into recognition and 
limiting its attention narrowly to what only concerned itself; 
but have we not manifestly outgrown them, now that we our- 
selves have developed into a great World Power? For such 
there was and necessarily always will be, as between the superior 
and the inferior races, a manifest common sense foundation in 
caste, and in the rule of might when it presents itself in the 
form of what we are pleased to call Manifest Destiny. As to 
government being conditioned on the consent of the governed, 
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it is obviously the bouaden duly ot the superior race to hold the 
inferior race in peaceful tutelage^ and protect it against itself ; 
and, furthermore, when it comes to deciding the momentous 
question of what races are superior and what inferior, what 
dominant and what subject, that is of necessity a question to 
be settled between the superior race aud its own conscience ; 
and one in regard to the correct settlement of which it indicates 
a tendency at once unpatriotio and pessimistic," to assume 
that America could by any chance decide otherwise than cor- 
rectly. Upon that score we must put implicit confidence in the 
sound instincts and Christian spirit of the dominant, that is, 
the stronger race. 

It is the same with that other fundamental principle witli 
which the name of Lexington is, from tlte historical point of 
view, BO closely associated, — I refer, of course, to the revolu- 
tionary contention that representation is u necessary adjunct to 
taxation. This principle also, it is frankly argued, we have 
outgrown, in presence of our new re8pon8il)ilitie8 ; and, as be- 
tween the superior and inferior races, it is subject to obvious 
limitations. Here again, as between the policy of the “ Open 
Door " and the Closed-Colonial-Market policy, the superior race 
is amenable to its own conscience only. It will doubtless on 
all suitable and convenient occasions bear in mind that it is a 
“ Trustee for Civilization.” 

Chaelbs Fbavcis Adamu, Impfrialum and the Trackt o/Our FortfatfuT$. 
(Address delivered at Lexiugton, Docetnber 30, 1898.) 18. 

BAirOOUB (1898) 

The peace of Cuba will be our first concern, but we must not 
set up an unattainable standard of order for the Cubans, and 
then annex their island on the plea that they cannot govern it. 
Cuba may wait long for the order which we prescribe for our- 
selves, and indeed the peace of a Spanish- American state of the 
best type is not the peace of the United States. 

The early installation of a Cuban government is desirable not 
only for the sake of the Cubans but because pending this event 
the United States mast undertake the provisional control of tiie 
island. The undertaking will be sufficiently vexatious, even 
assuming, as I do, that it will be confided to trained soldiers 
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and Dot to uniformed poMciann. Yet it will be better to pro- 
long our control than to rec<^uize prematurely a Cuban gov- 
ernment. When the authority of Spain ahall dieappear, the 
authority of the United States must replace it and prevail until 
a responsible local government shall be ready to assume control 
The government of Cuba, which shall be definitely recognized 
by the United States, and may thereafter claim recognition 
from other nations, must be organized or ratified by the people 
of Cuba freely deliberating and acting under the protection of 
our impartial authority. Although the United States will not 
assume to present Cuba with a plan of government, they should 
condition recognition upon the adoption of a plan which shall 
establish a new nation upon principles of justice. 

CjLaMAi) I'. Rakdolfb, Noitt on the Faeign Policy of the United Statee. 
6-7, 

W O. SimKBB (1899) 

War, expansion, and imperialism arc questions of statesman- 
ship and of nothing else. I disregard all other aspects of them, 
and all extraneous elements which liave been intermingled with 
them. I received the other day a circular of a new educational 
enterprise in whu-h it was urged that, on account of our new 
posBOBsions, wc ought now to devote especial study to history, 
liolitical economy, and wliat is called political science. I ask^ 
myself, why? What more reason is tJiere for pursuing these 
studies now on behalf of our dependencies than there was be- 
fore to pursue them on behalf of ourselves? In our proceed- 
ings of 1898, we made no use of whatever knowledge we bad 
of arty of tliese Hues of study. The original and prime cause 
of the war was that it was a move of partisan tactics in the 
strife of parties at Washington. As soon as it seemed resolved 
upon, a number of interests began to see their advantage in it, 
and hastened to further it. ft was necessary to make appeals 
to the public which would bring quite other motives to the sup- 
port of the enterprise, and win the consent of classes who would 
never consent to either financial or political jobbery. Such 
appeals were found in sensational assertions which we bad no 
means to verify, in phrases of alleged patriotism, in statements 
about Cuba and the Cubans which we now know to have been 
entirely untrue. 
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Where was ttie statesmanship of all this? If it is not an 
established rule of statecraft that a statesman should never 
impose anj sacrifices on his people for anything but their own 
interests, then it is useless to study political philosophy any 
more, for this is the alphabet of it. It is contrary to honest 
statesmanship to imperil the political welfare of the state for 
party interests. It was unstotesmaulike to publish a solemn 
declaration that we would not seize any territory, and especially 
to characterize such action in advance as “ criminal aggression,” 
for it was morally certain that we should come out of any war 
with Spain with conquered territory on our bands, and the peo* 
pie who wanted the war, or who consented to it, hoped that we 
would do so. 

We talk about liberty ” all the time in a glib and easy way, 
as if liberty was a thing tliat men could have if they want it, 
and to auy extent to which they want it. It is ceitain that a 
very large part of human liberty consists simply in the choice 
either to do a thing or to let it ^one. If we decide to do it, a 
whole series of consequences is entailed upon us in regard to 
which it is exceedingly ditficolt, or impossible, for us to exer- 
cise any liberty at all. The proof of this from the case before 
us is BO clear and easy that 1 need spend no words upon it. 
Here, then, you have tlie reason why it is a rule of sound 
statesmanship not to embark on an adventurous policy. A 
statesman could not be expected to know in advance that we 
should come out of the war with the Philippines on our hands, 
but it belongs to his education to warn him that a ])olicy of 
adventure and of gratuitous enterprise would be sure to entail 
embarrassments of some kind. What cr>mes ti> us in the evolu- 
tion of our own life and interests, that we must meet ; what we 
go to seek which lies beyond that domain, is a waste of our en- 
ergy and a compromise of our liberty and welfare. If this is 
not sound doctrine, then the historic^ and social sciences have 
nothing to teach us which is worth any trouble. . . . 

We assume that what we like and practise, and what we 
think better, must come as a welcome blessing to Spanish- 
Americans aud Filipinos. This is grossly and obviously 
untrue. They bate our ways. They arc hostile to our ideas. 
Our religion, language, in.stitntions, and manners offend them. 
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They like their own ways, and if we appear amongst them as 
rulers, there will be social discord on all the great departments 
of social interest. The most iiniwrtant thing which we shall 
inherit from the Spaniards will be the task uf suppressing re- 
bellions. if the United States takes out of the bands of Spain 
her mission, on the ground that .Spain is not eseeating it well, 
and if this nation, in its turn, attempts to be school-mistress to 
others, it will shrivel up into the same vanity and self-conceit 
of which Spain now presents an example. To read our current 
literature one would think that we were already well on the way 
to it. Mow, the great reaHoii why all these enterprises, which 
begin by saying to somebody else: We know what is good for 
you, better than you know yourself, and wo arc going to make 
you doit — are false and wrong, is that they violate liberty; 
or, to turn the saino statement into otlier words : the reason 
why liberty, of which wc Americans talk so much, is a good 
tiling, is, that it means leaving people to live out their own 
lives in their own way, while wc do the same. If we believe in 
liberty, os an American principle, why do we not stand by it? 
Why are we going to throw it away to enter upon a Spanish 
policy of dominion and regulation? 

William G. Summsb, The Qimquut 0/ the United StaUt by Spain, 
SCHITKZ (18W) 

If ever, it behooves tlio American people to think and act 
witli calm deliberation, for tlic character and future of the re- 
public and the welfare of its people now living and yet to be 
born are In unprecedented jeopardy. To form a candid judg- 
ment of what this republic has liecn, wh.st it may become, and 
what it ought to be, let us first recall to our minds its condition 
before the recent .Spanish War. 

Our government was, in the words of Abraham Lincoln, “the 
government of the people, by the people, and for the people." 
It was the noblest ambition of ali true Americans to carry tiiis 
democratic government to the highest degree of perfection in 
Justice, in probity, in assured peace, in the security of human 
rights, in progressive civilization ; to solve tlie problem of pop- 
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nlar Belf-^oTemment on the gianilpst scale, and thus to maks 
this republic the e^:ample and guidiug star of mankind. 

Wc had invited the oppiLSseii of all nations to find shelter 
here, and to enjoy with us the blessings of free lustitutions. 
They came by the millions Sumo were not so welcome as 
others, but uudei tlie ussiinilatiug force of American life in 
our tempeiate climate, wbicii stimulates the working energies, 
nuises tl»e spirit of ortlcily fieedoui, and thus favors the giowth 
of democracies, thej beiome iruod Atncttcaus, most in the first, 
all in the following generations And so with all the blood* 
ciossings caused by the motley imuiigiution, we became a sub- 
stantially homogeneous people, nniti'd by common political 
beliefs and ideals, by common luUn sts, laws, and aspira- 
tions, — in one woid, a lutiuii 

riieii came the hpanish W ai A feu \ igorons blows laid the 
feeble enemy helpless at uiii fiet Ibi whole si cue seemed to 
haie suddenly changed Aitoiding to tin solemn pioclamation 
of om government, the wai I14MI lacn iiiulcrtnken soKly foi the 
liberation of Cuba, as a wai of humanity and not of conquest. 
But out easy mc tones hid put conquest within our reach, and 
when out arms occupied foreign tciritory, a load demand arose 
that, pledge or no pledge to ttic contrary, the conquests should 
be kept, even the Philippines on the other side of the globe, 
and that as to ( uba heisilf, independence would onlj be a pro- 
visional formality \\ by not '' w is the cry Has not the career 
of the republic .ilmost fiom its icij beginning been one of ter- 
ritorial expansion*'' lias it not acquued J^ouisiana, Floiida, 
Texas, the a ast countiu s th it came to ii“ through the Mexican 
War, and Alaska, and lias it not digested them well* Were not 
those acquisitions much I uger than those now itt contemplsr 
tion’ If the republic could digest the old, why not the new? 
What is the difference’ . . 

. This difference called forth that great paean of human 
liberty, the American Declaration of Independence, — a docu- 
ment which, I regret to say, seems, owing to the intoxication of 
conquest, to have lost much of its charm among some of our 
fellow citirens Its fundamental principle was that “ govern- 
ments deriic their just imwers from the consent of the gov- 
erned." We are now told that we ha\e never fully lived up to 
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that principle, and that, therefore, in onr new policy ve may 
east it aside altogether. But 1 say to you that, if we are true 
believers in democratic govcrnineiit, it is our duty to move in 
the direction toward the full realization of tliat principle, and 
not in the direction away from it. If you tell me that we can- 
not govern tile peo[ilc of those new [lOBsessions in accordance 
with that principle, then I answer tliat this is a good reason why 
this democracy should not attempt to govern them at all. 

If we do, we shall transform the government of the people, 
for the |H‘ople, and by the people, for which Abraham Lincoln 
lived, into a government of one pait of the people, the strong, 
over another part, the weak. Such au abandonment of a fun- 
damental principle as a permanent policy may at iirst seem to 
bear only uiion more or less distant dependencies, but it can 
hardly fail iii its ultimate effects to disturb the rule of the same 
principle in the ctinduct of democratic government at home. 
And I warn tiio .Vmerican people that a democracy cannot so 
deny its faith us to the vital (‘onditious oi its being, it cannot 
long play the king over subject populatious, witliont creating 
within itself ways of thinking ami habits of action most dan- 
geious to its own vitality. — most dangerous especially to those 
classes of society which are the least ]K>werful in the assertion, 
and the most helpless in the defence of their rights. Let the 
poor and the men who earn their bread by the labor of their 
hands pause and consider well before they give their assent to 
a policy so deliberately forgetful of tlie equality of lights. 

Taul Scniaz, .tMidicnn Imptriali%m. .(Address before the Univenity of 
Chicago, .Tauau) 4, 1899.) 9-11. 

HOAB (lS9i>) 

The question is this : Have we the right, as donbtless we 
have the physical power, to enter upon the government of ten 
or twelve million subject people without coustitutional restraint? 
or that question the Senator from C’oiinecticnt takes the affirm- 
ative. And upon that question 1 desire to join issue. 

Mr. Preaident, I am no strict constructionist I am no 
alarmist. I believe this country to be a nation, a sovereign 
naUou. I beUeve Ckingrees to possess aU the powers which are 
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necessary to accomplish under the most generous ami liberal 
construction the great objects which the men wlio framed the 
Oonstitution and the people who adopted it desired to accom- 
plish by its instnimentaiitj. 1 was bred, I might almost say I 
was bom, in the faith, which I inherited from the men whose 
blood is in my veins, of the party of Hamilton and Wasinngton 
and Webster and Sumner, and not in that ttf Madison or Cal- 
houn oi the strict constructionists. The men by whose liands 
Connecticut signed the Declaration of Indoi^ndenee, who in 
her behalf helped frame the Constitution, who represented her 
in either House of Congress in the great Administrations of 
Washington and John Adams, were of that way of thinking. 
But the man of them most thoroughgoing and extreme, Ham- 
ilton himself, Ellsworth himself, A<lainB himself, would have 
looked with amazement if not with horror upon the doctrines 
asserted by the honorable Senator from Connecticut to-day. 
I am not speaking only of his denial of the gieat doctrine 
of constitutional liberty and of political morality that gov- 
ernment derives its just power from the eonsent of the gov- 
erned, and that any people has the right, when it thinks its 
existing government is destructive of tlie great ends of life, 
liberty, and happiness, to throw off the old government and 
make a new one for itself, and certainly if it have that right no 
other man has the right to impose one on it against its consent. 
But 1 am not speaking of that. I am R))eaking of bis oston- 
isbing and most extravagant conhtruetion of the powers of 
Congress under the Constitution. . . . 

Now, let us trace for a raument the history of this beautiful, 
august, pure, invincible sovereign of ours. The idea that our 
fathers intended to clothe it with such a sovereignty is as rc- 
pngnant to me as the idea that because God created a seraph, 
or an archangel, or even a man in his own image, he intended 
tiiat he should be at lilierty commit murder or robbery or any 
form of bestiality because he bad clothed him with the physical 
power to accomplish it. 

Expositio roatemporanea mctxime valet. The great contem- 
poraneous exposition of tlie Constitution is to be fonnd in the 
Declaration of Independence. Over every clause, syllable, 
and letter of the Constitatioii the Declaration of Independence 
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poan its blazing torchlight. The same men framed it. The 
name States confirmed it. The same people pledged their lives, 
their fortunes, and their sacred honor to support it. The great 
oharaoteia in the constitutional convention were the great char- 
acters of the Continental Cougress. There are undoubtedly, 
among its burning and shining truths, one or two which the 
convention that adopted it were not prepared themselves at 
once to put into practice. But they placed them before their 
countrymen as an ideal moral law to which the liberty of the 
people was to aspire and to ascend as soon as the nature of 
existing conditions would admit. Doubtless slavery was in- 
consistent with it, as Jefferson, its great author, has in more 
than one place left on record. But at last in the strife of a 
great civil war the truth of the Declaration prevailed and the 
falsehood of slavery went down, and at last the Constitution of 
the United States conformed to the Declaration and it has be- 
come the law of the land, ami its groat doctrines of liberty are 
written npon the American flag wherever the American flag 
floats. Who shall haul them dowu? . . . 

When the delegates of the Old Thirteen set their bands to 
that Declaration, the people of the United States stepped 
forth armed in its invincible panoply, like Minerva from the 
head of Jove, the greatest world power the world liad ever 
seen. The seed they planted on that Jul}’ morning grew up 
into crowns and sceptres. Whenever we depart from it the 
world power of the Great Republic is at an end. . . . 

At the close of the nineteenth century the American Republic, 
after its example in alioTishiiig slavery has spread through the 
world, is asked by the Senator from Connecticut to adopt a 
doctrine of constitutional expansion on the principle that it is 
right to conquer, buy, and subject a whole nation if we happen 
to deem it for tlieir goal. — for their good as we conceive it, 
and not as they conceive it. 

Mr. President, Abraham Lincoln said, No Tt>an ^as ever 
created good enough tt> own anotlicr.” No nation was ever 
created good enough to own another. 

No single American workman, no bumble American home, 
will ever be better or happier for the constitutional doctrine 
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which the Senator from Connecticut procIaiinR. If it be adopted 
here not only tJie workman's wages will be diminished, not only 
will the burden of taxation be increased, not only, like the 
peasant of Europe, will he be born with a heavy debt about 
his neck and will stagger with an armed soldier upon bis back, 
but his dignity will be dishonored and his uianhot^ discrowned 
by the act of his own Government. 

Gsorok F. Hoar, No CoMtitiUioual Pmota to rontjurr Forti^ Naiioni and 
?told their Peofde tn Suhjrrtion agatnit their Will. (Spescli in the Senate^ 
January 9, 1899.) 11-40. 


BUBOESS (ISOS) 

I cannot but regard us sophistical the argument for taking 
the Philippine Islands that is drawn from the fact of our hav- 
ing taken Louisiana, Florida, Texas, California, New Mexico, 
Oregon and even Alaska. All of these districts, except per- 
haps Alaska, are geographical!}' natural parts of the I’nited 
States, They were necessary to the national development of 
the United States. Tlieir continued poBsessiou by odicr pow- 
ers would have been a direct rhinger to the iutcrebts, if not to 
existence, of the United States. This latter proposition nji- 
plies also, in some degree, to Alaska. The argument drawn 
from our past expan.sion wouhl be more sound if it were used 
in reference to Cuba. Cuba commands tlie entrances to the 
Gulf of Mexico and the approaches from the sea to the south- 
ern boundary of the United States The possession of tliis 
island by the United Sutes may become — is even likely to 
become — a national necessity. But the Philippine Islands 
stand in no such relation to us. The orinciple of expansion 
which we have heretofore followed is national expansion. Tin- 
expansion involved in the ooenpation of the Philippines is 
world-empire expansion. These arc not the same thing ; and 
while successful world-crapir'' expansion may require a pre 
ceding national expansion, a successful national expansion 
does not require world-empire expansion. In a word, the steps 
in national expansion are not precedents for world-empire 
expansion. 

Jobs W. BuROSw, ffnm may the United Stain govern Ht Frfra-ContinenUll 
Territory t in Political Science Quarterly, XIV. 2-3 (March, 1899). 
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BABT (1900) 

At the end of the Revolution the United States had a most 
excellent opportunity to remain within the former limits of the 
thirteen colonies, for in the peace negotiations of 1782 and 
1783 it was the distinct purpose of France and Spain, and at 
times of England, to make tlie water-shed of the Appalachian 
chain practically the western boundary. . . . 

Three different areas, adjacent to the original English col- 
onies, were to be disposed of in tlie uegotiations. First, some 
of the Americans doubted whether “ we could ever have a 
real peace, with Canada or Nova Scotia in the hands of the 
Kuglish." The second region was the northwest territory, in 
which the Americans had the light of occupation by conquest 
in a considerable part of the posts. The third area was the 
territory south of the Ohio River, most of which had not been 
under the jurisdiction of any English colony prior to the 
Revolution. 

The three arch expansionists of that period, Franklin, Jay, 
and Adams, without much difficulty secured English consent to 
making the Mississippi the western boundary, as required by 
the instruction of Congress of 1779. . . . 

Having thus inaiisurnU‘d the policy of territorial expan- 
sion, our forefathers next set themselves to the great task 
of furnishing a colonial government, and during the ten years 
from 1780 to 1790 this was one of the chief concerns of 
Congress. . . . 

The framers of the Constitution perfectly understood that 
tlie power which they gave Congress to make war included the 
power to conquer territory, and that the power to make treaties 
included the authority to annex by peaceful concession. . . . 

Daring the first decade under the Federal Constitution the 
nation did not yet know its own strength, or venture to predict 
its own future. . . . 

The geographical and political conditions of the time speedUy 
revived the spirit of political extension. Americans could put 
up with the exclusion from the lower Mississippi and the Gulf 
so long as that territory was in the hands of weak and declin- 
ing Spain. European wars and treaties now began, however, 
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to have far-reaching effeeta, extending to the New World, 
for in 1795 and 1796 the French government began to urge 
upon Spain the transfer of the former French province of 
Louisiana. . . . 

People speak of the ^‘Louisiana negotiations” as thongh 
there had been two sides and a balancing of propositions. In 
reality the province was thrown to the United States, as the 
Caliph ITarun-al-Rascbid might have given a palace to a poor 
merchant who had admired the portico. . . . 

So evident were the practical advantages of annexing 
Louisiana that much of the anti-unnexatiou argument was 
directed against the future creation of a new State, from 
which would come senators an<] representatives. . . . 

The favorite objection was tlio distance of the new terri- 
tory. . . . 

Another objection was the cost of the territory. . . . 

To sum up the objections to the treaty: France had no 
right to cede it; the United States had no right to receive it, 
under the conditions of the treaty ; it was not worth having on 
any terms; it was vast, it would disturb tiie I)alancc of the 
Union ; it would draw valued inhabitants from other parts of 
the United States ; it would poisoji tlie settlers ; tl>e treaty was 
an extra-constitutional proceeding; the President and Senate 
did not represent the opinion of the country; and patriotic 
men ought to oppose ** such a {pernicious measure as tiie admis- 
sion of Louisiana, of a world, and such a world, into our 
Union.” . . . 

While members of Congress, as well as people outside, 
were discussing the question of Louisiana, Jefferson had al- 
ready dispatch^ Lewis and Clarke to explore the upiier Mis- 
souri and find a practicable road across to the Pacific; but 
though bold to enlarge his country, he still bad constitutional 
qualms, which were not removed by the Senate vote of 2i to 
7 ratifying the treaty, nor by ihe House vote of 90 to 25 grant- 
ing the necessary appropriation. Jefferson drew up a constitu- 
tional amendment intended to be an indemnity for him, and to 
define the princi]>1eB of annexation for later times ; but his own 
friends laughed at the idea, and from that day to this the terri- 
tory has remained a part of the United States, with no further 
constitutional controversies. 
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If lliis study were carried fartiier forward, the same evident, 
hearty, and unappeasable Anglo-Saxon land-hunger would be 
fonnd appearing in the War of 1812, in the boundary contro- 
versies with Great Britain, in the annexations of Texas and 
California. Whether that was a right and wholesome hunger 
must be determined from the last fifty years of national his- 
tory. But wise or unwise, far-seeing or haphazard, consecutive 
or accidental, good or evil, the policy of our forefathers was a 
policy of territorial extension, and they met and supposed 
they had nurmounted most of the problems which have now 
returac<l to vex American public men, and to give concern 
to those who love tiioir country. 

Aiiikrt BuKHKhiJ. II iBT, TVmVflriVi/ ProUems, in Harper’s MontUif^ 
Vul. 1. pp. 3lii-3^() (Jaiiuarj, 1900). 


ABBOTT (IBOO) 

We have believed and we still believe that the war against 
Spain was a moat just and necessary war ; that on it wc had a 
riglit to invoke the considerate judgment of mankind and the 
gracious favor of Almighty God,” and that by both it has been 
sanctioned ; that if by his providence God has ever signified 
his approval of war, he did so by the unparalleled successes of 
our navy at Manila and Santiago ; that if ever war received 
popular approval from the common people hostile to hierarchi- 
cal and oligarchic oppression, our war against Spain has bad 
such approval from the common people of other lands. And 
while the issue in the Philippines is not equally clear, because it 
is possible that statesmauship could have avoided war with the 
Filipinos, yet we have believed and still believe that it was our 
duty to save, by diplomacy if possible, by war if necessary, 
lliose islands from the anarchy in which the pseudo-government 
of the Agninaldo oligarchy would inevitably have involved 
them. 

The war witli a self-seeking oligarcliy in Spain and the war 
with a self-seeking oligarchy in the Philippines is over, and 
now there commenccK a war with the same spirit of self-seeking 
at liome. We are glad that the Aniericati flag floats over Puerto 
Bico snd over the Philippines ; and we believe that, the 
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ican fla^ ■will cany to those lands which it covers the same 
blessings which it has carried in successive eras of expansion 
to new American territory on this coutment But it is clear 
that this result and their prosperity and our National honor 
are threatened by short-sighted politicians and greedy traders, 
and that those who are expansionists but not imperialists must 
join hands in a vigorous and determined appeal to the Amer* 
ican people to secure the welfare of our dependencies and pre- 
serve the honor of our Nation. And it seems to us tliat those 
who have not been expansionists might well Join tiiose who are 
expansionists but are not imperialists upon this new issue now 
presented. 

In determining our duty tonard our dependencies the Nation 
is bound neither by the sixK'ific provisions of its written Consti- 
tution defining the risfhts of States and Territories, nor by the 
specific counsels and the unnritten traditions of tlio past. It is 
not bound by the first, bccau'-c Puoito Kteo and the Philippines 
are neither States nor Terntories, and have not the specific 
rights which the written Constitution gives to States and Ter- 
ritories. It is not bound by tljc second, because counsels given 
and traditions created in one epoch and applicable to one state 
of circumstances ore not bunds to bind the Nation in another 
epoch and under different eirciimstances. . . . 

But we are bound by tliose general principles of justice and 
humanity which are equally applicable to all epochs and in all 
circumstances, and we must preserve in our new conditions 
that spirit which constitutes what we may call the personality 
of the Nation, the loss of which would involve the real death 
of the Nation. The eternal principle of Justice which must 
control us is that governments exist for tue benefit of the gov- 
erned ; the American spirit which must control us is that the 
ideal form of government i.s wlf-government. . . . The splf. 
goveniment of a community rests on the cai>aeity of the indi- 
viduals in the community to govern timmsclves ; if there is no 
such capacity in the individuals, there will be no such capacity 
in the community. Tiiat capacity may be developed by long 
centuries of training, as in the Anglo-Saxon race ; it may be 
developed by contiguity and companionship with men who 
already possess such capacity, as in the case of our own immi 
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grant populations. But to assume that it is poBsessed by a 
people without training, and to leave them to exercise it with- 
out supervision, counsel, or control, would be a blunder only 
oomparable to that of a father who should affirm that all chil- 
dren have a dormant capacity for self-support, and therefore 
the new-lmrn babe may be left to take care of himself. Moses 
required a princess mother, and even Romulus and Remus 
would have starved but for the tender mercies of a she-wolf. 

But, although self-government cannot be assumed as the 
starting-point for Puerto Rico or the Philippines, it must be 
kept constantly in view as the goal. American institutions 
arc built on self-government. In this respect America is more 
democratic than England. In England the political powers of 
the county and the town are derived from the central Parlia- 
ment : in America the powers of Congress are derived from the 
States. The source of authority in the one nation is a central 
fountain, in the other it is many local spnngs. Our object in 
Puerto Rico and the Philippines must be to develop a local 
self-government in town and county, and from this build up a 
self-government for the entire community, and out of this self- 
government must grow the final relations between that self- 
governing community and the Nation. The ultimate relation 
must be cither that of a State to the Nation, or that of an in- 
dependent self-governing colony to a mother-land ; it must not 
be that of a Roman province to a central imperial authority. 
The latter would be imperialism, and it would not be ex- 
pansion. 

Meanwhile, and as a first step in tliis process, we must gov- 
ern our dependencies with unselfish justice and equity. For 
there is only one way of passing from anarchy to ^f-govem- 
ment — namely, through government from without. 

Ltmav Abbott, Erpamim, AiK not Inptrialum, In Tht Outlook, T.TT V. 
662-663 (March S4, 1900). 


LODOB am» 

The capacity of a people, moreover, for free and representa- 
tive government is not in the least a matter of guesswork. The 
forms of government to which nations or races naturally tend 
may easily be discovered from history. You con follow the 



CRITICAL COMMENT 


41T 


IMO] 

story of political freedom and representative government among 
the English-speaking people back across the centuries until you 
reach the Teutonic tribes emerging from ttie forests of Germany 
and bringing with them forms of local self-government which 
are repeated to-day in the pure democracies of the New Eng- 
land town meeting. The tendencies and instincts of the Teu- 
tonic race which, reaching from the Arctic Circle to the Alps, 
swept down upon the Homan Empire, were clear at the outset. 
Yet the individual freedom and Uie higidy developed forms of 
free government in which these tendeuuies and instincts have 
culminated in certain countries and under the most favorable 
conditions have been the slow growth of nearly fifteen hundred 
years. 

There never has been, on the other hand, the slightest indi- 
cation of any desire for what we call freedom or representative 
government east of Constaiitinoide. The battle of Marathon 
was but the struggle between a race which had the instinct and 
desire for freedom and the opposite principle. The form of 
governmeut natural to the Asiatic has always l>een a despot- 
ism. You may search the history of Asia and of the East for 
the slightest trace, not merely of any understanding, but of any 
desire for political liberty, as we understand the woivi. In the 
village communities of India, in the Mura of Jiipun, in the 
towns and villages of China you can find forms of local self- 
government which are as successful us they are ancient The 
Malays of Java and of tlic Philippines as well display the same 
capacity, and on this old and deep-rooted practice the self- 
government of provinces and states can, under proper auspices, 
be built up. It is just here that our work ought to begin. But 
this local self-government never went beyond the town or the 
village; it never grew and spread, as was Uie case with tlie 
Teutonic tribes and their descendants. The only central, stato 
or national goveriuncntB which the Eastern and Asiatic people 
have formed or set up have been invariably despotisms. . . . 

You cannot change race tendencies in a moment. Habits of 
thought slowly formed through long periods of time and based 
on physical, climatic, and geographical pecnliarities are more 
indestructible tlian the pyramids themselves. Only by very 
slow processes can they 1 m modified or changed. . . . 

27 
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The problem we have before us is to give to people who 
have uo conceptioa of free government, as we nnderstand it 
and carry it on, the opportunity to learn that lesson. What 
better proof could there be of their present unfitness for self- 
government than their senseless attacks upon os before any- 
thing had been done ? Could anything demonstrate more fully 
the need of time and opportunity to learn the principles of self- 
government than this assault upon liberators and friends at the 
bidding of a self-seeking, self-appointed, unscrupulous auto- 
crat and dictator? Some of the inhabitants of the Philippines, 
who have had the Ijenefit of Christianity and of a measure of 
education, will, I have uo doubt, under our fostering care and 
with peace and order, nssunic at once a degree of self-govern- 
ment and advance constantly, with our aid, tow aid a still larger 
exercise of that inestimable privilege, hut to abandon those 
islands is to leave tlicin to anarchy, to short-lived military dic- 
tatorships, to the struggle of factions, and, in a very brief time, 
to their Hoiznre by some great Western power who will not be 
at all desirous to train tliem in the principles of freedom, as we 
are, but who will take them because the world is no longer 
targe enough to permit some of its most valuable portions to 
lie barren and ruined, the miserable results of foolish political 
experiments. . . . 

From the dispatch of May 26 onward the attitude of our 
floveniinent was clear aud unmistakable. But every real hope, 
every proper promise, was freely offered and never violated. 
There are many duties imposed upon a President in which it is 
easy to imagine a personal or selfish motive, in which such 
motives might exist even if they do not. But here even the 
most malignant must be at a loss to find tiie existence of a bad 
motive possible. 

Suddenly at the end of the Spanish war we were confronted 
with the question of what should be done with the Philippines. 
Their fate was in our hands. We were all able to discuss them 
and to speculate as to wliat that fate should be. No responsi- 
bility rested uiKm us. But one man had to act. While the 
rest of the world was talking he had to be doing. The Iron 
hand of necessity was upon his shoulder, and upon his alone. 
Act he must. No uiaii in that high ofifice seeks new burdens 
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and fresh responsibilities or longs to enter on new policies with 
the unforeseen dangers which lie thick along untried paths. 
Every selfish motive, every personal interest, cried out against 
it. Every selfish motive, every i)er8onal iulcrest, urg(^ the 
President to let the Philippines go, and, like Gallio, to care for 
none of these things. It was so easy to puss by on the other 
side. But he faced the new conditions which surged up around 
him. When others then knew little ho knew much. Thus be 
came to see what duty demanded, duty to ourselves and to 
others. Thus he came to see what the interests of the Ameri* 
can people requited. Guided by this sense of duty, by the 
spirit of the American people in the past, by a wise statesman- 
ship, which looked deeply into the future, he boldly t(X)k the 
islands. Since this great decision itis policy has been firm and 
consistent He has sought only wli.it was l>eBt for ilie people 
of those islands and for his own pt^ople. 

The policy we offer, on the other hand, is simple and straight- 
forward. We believe in the frank acceptance of existing facts, 
and in dealing with them as they are an<l not on a theory of 
what they might or ought to be. We accept the fact that the 
Philippine Islands are ours to-day and that wc are responsible 
for them before the world. The next fact is that there is a war 
in those islands, which, with its chief in hiding, and no sem- 
blance of a government, has now degenerated into mere guerilla 
fighting and brigandage, with a precarious existence predicated 
on the Noveml>er elections. Our immediate duty, therefore, 
is to suppress this di.sorder, put an end to fighting, and restore 
peace and order. That is what we arc doing. That is ail 
we are called upon to do in order to meet the demands of the 
living present. Beyond this we ought not to go by a legislative 
act, except to make such provision that there may be no delay 
in re-establishing civil government when the war ends. The 
question of our constitutional right and power to govern those 
islands in any way we please 1 shall not iliscuss. Not only is 
it still in the future, but if authority is lacking, the Constitution 
can be amended. Personally, I have no doulrt that our Con- 
etitution gives full right and authority to hold and govern the 
Philippines without making them either economically or iwliti- 
cally part of our system, neither of which they should ever be. 
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When our great Chief Justice, John Marshall — “ olarum et 
venerabile nomen” — declared in the Cherokee case that the 
United States could have under its control, exercised by treaty 
or the laws of Congress, a “domestic and dependent nation,” 1 
think he solved the question of oar eonstitutional relations to the 
Philippines. Further than the acts and the policy which 1 have 
just stated, 1 can only give my own opinion and belief as to the 
future, aud as to the course to be pursued iu the Philippines. 
I hope and believe that we shall retain the islands, and tliat, 
peace and order ouce restored, we shall and should re-establish 
civil government, beginning with the towns and villages, where 
tlie inbiibitants are able to manage their own affairs. We 
should give them honest administration, and prompt and 
olllcieut courts. We should see to it that there is entire 
protection to persons and property, in order to encourage 
the development of the islands by the assurance of safety to 
investors of capital. All men should be protected in the free 
exercise of their religion, and the doors thrown open to mission- 
aries of all Christian sects. The land, which belongs to the 
people, and of which they have been robbed in the past, should 
be returned to them and their titles made secure. We should 
inaugurate and carry forwanl, in the most earnest and liberal 
way, a comprehensive system of popular education. Finally, 
while we bring prosperity to the islands by developing their 
resources, we should, as rapidly as conditions will permit, be- 
stow upon them self-government and home rule. Such, in out- 
line, is the policy which I believe can be and will be pursued 
towards the Philippines. It will require time, patience, honesty, 
and ability for its completion, but it is thoroughly practicable 
and reasonable. . . . 

I do not think the Filipinos are fit for self-government as we 
understand it, and I am certain that if we left them alone the 
result wouhl lie disastrous to them and discreditable to us. Left 
to themselves the islands, if history, facts, and experience teach 
anything, would sink into a great group of Haitis and St. Do- 
mingos, with this im{)ortant difference, that tliere would be no 
Monroe doctrine to prevent other nations from interfering to 
put au end to the ruin of the people and the conversion of a fair 
land into a useless and unproductive waste. The nations of 
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Europe we not going to stand idly by and see tbc islands of the 
Philippines given over to anarchy and dictatorships of the Hai- 
tian type, while their waters swarm again with pirates whom 
Spain suppressed, and whom we have now the resjionsihility of 
keeping down and extinguishing. We have no right to give 
those islands over to anarchy, tyrannies, and piracy, and 1 hope 
we have too much self-respect to hand them over to European 
powers with the confession that they can restore ih^occ and 
order more kindly and justly than we, and lead the inlinhitaiits 
onward to a larger liberty and n more complete sctf-goveruineiit 
than we can bestow upon them. Therefore, Mr. Prchidont, I 
desire to show why I feel so confident that tlio Filipinos are not 
now fit for self-government, and that their only hope of reach- 
ing the freedom, self-government, and civilization which we 
desire them to have lies in our now holding, goveruing, and 
controlling the islands. 

Hkhbt Cabot Lohoe, The Retention of the Philippine Itlandt. (Speech in 
the Senate, March 7, 1900.) 14-35 jiamm. 

OIDDQIOS (DWO) 

Never since the Constitution was ratified by tlie thirteen 
original commonwealths have the American people, as a whole, 
felt so confident of their place among the nations, or so sure of 
the excellence of their polity, aud of the vitality of their laws 
and immunities. Never have they been so profoundly con- 
vinced that their greatest work for civilization lies not in the 
past, but in the future. They stand at the beginning of tl»e 
twentieth century, in their own minds fully assured that the re- 
sponsibilities which they are about to face, and that the achieve- 
ments which they expect to complete, are immeasurably greater 
than are those which have crowned the century of their experi- 
ment and discipline. 

• . s • • • • • ' 

From the Louisiana purchase to the annexation of Hawaii 
we have seized, with unhesitating promptness, every opiwrtunity 
to broaden our national domain, and to extend our institutions 
to annexed populations. Even more convincingly has our vig- 
our been shown in the fearlessness with which the cost of every 
new responsibility has been met. Whether this cost has been 
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paid in treasure or in blood, the American people has met it 
without one moment’s hesitalaon. . . . 

. . Next to yitalitj, and supplementing it, the basis of faith 
in the ftiture is a sound, full knowledge of the present and the 
past. The American people know facts about their own num- 
bers, resources, and activities, which fully justify their belief 
that they are at the beginning, not approaching the end, of 
their evolution as a civilized nation. Only in a few spots within 
our national domain does the density of population yet approach 
the average density of the older European countries. . . . 

Into this domain the population of Europe continues to dis- 
charge its overflow ; and the stream of immigration shows no 
marked decrease save in the exceptional years of industrial 
depression. Of chief significance, however, is the fact that the 
greater part of all the immigration that wc have thus far re- 
ceived has consisted of tlie same nationalities from whose 
amalgamation the original American stock was produced. . . . 

When we remember that it was the crossing of the Germanic 
and tlte Celtic stocks that produced the English race itself, we 
arc obliged to assume that the future American people will be 
substantially the same human stuff that created the English 
common law, founded tlie Parliamentary institutions, estab- 
lished American self-government, and framed the Constitution 
of the United States. 

Fbasslin H. Giddinob, Dtmteracg and Empire. 295*297. 
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HISTORY 

This uialfsis of English history has been tretrd by Actual elus use. And Is 
adapted for the documents vhicli hjnn the boily »f tliu work. The titles of the 
docomeats are distinguished in the Essentigis by appearing in xtalici. 


g 1. Sssentlala In Early Teu- 
tonia laUe. — iooo II. C -449 
A. D. 

1. Geographical enrirouiiient. 

Effect : Itauial characteristics. 

2. Nomadic tribes of Ariaa 

family. 

Effect : Tribal settloiuonts 
formed griulually. 

3. Leadership of dirisioiis. 

Effect: lloginuiug of local 
govern men t. 

4. Spirit ciigenderod by “tuu- 

mote." 

Effect : Germ of free citizeo- 
ehip. 

5. Development of the Witenage- 

mot. 

Effect: Government hy the 
“ freemen.” 

6. Migration into Britain. 

Effect : Subjec'ioii of the 
Celts. 

§ 2. EuentialB In the AnglO' 
0axon Eeiiod. — 449-UI66. 
I. CoimmoKS or Makwo a Kimi- 
DOX. 

1. To gain territory. 

Effect : The fleptorchy- 

2. To establiah over-lordabip. 

Effect : Egbert, " King of the 
English.” 


3. To keep ont the Danes. 

Effect : I’eace of Wodmore 

(9tbc.). 

II. Knei'iiia a Kisouom. 

1. To hold territory against Danes. 

Effect : Government midor 
Dunstou’s iuQuenco. 

2. Weakness of Ethulred II. '■ 

jiohey. 

Effect; Danish inrasioa. 

3. Edmund Irmsidos versus Ca- 

UlltO. 

Effect : Canute’s reign of 
power. 

4. Anarchy in Danish govern- 

ment. 

Effect : Restoration of Kaxen 
line. 

5. Foreign influence nersus God- 

win's iHsrty. 

Effect: Exile of the latter. 

6. Saxons "erimt Normans. 

Effect : Nurman Conquest, 
f 3. BMentials in the Nomuio- 
Angevin Period. — lofift- 

1400. 

L Thu Duvblopiiisst op a Svs- 

TLX OP GoVEBXXBWT. 

1. Struggle for territory and pos- 
session. 

Effect : Complete conquest of 
England by William L 
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9. Abdication of Jamea IL 

Effect : Interregniim ; “ Docla- 
ntion of Rights.” 

IV. Thb RisvoLutiOH or 1688. 

1. Policy of William and Mary. 

Effect: BiU of HiylUt, 1689. 

2. Insnmctioni. 

Effect: Scotland and Ireland 
subdoed. 

3. Alliance with Holland against 

Lonis XIV. 

Effect: William of Orange 
recognized by Peace of 
Hyswiclt. 

4. The canoe of the Pretender in- 

flnences England to join 
the Grand Alliance. 

Effect : England’s share in the 
War of the Spanish Sac- 
cession. 

5. Ael nf Sftttfmrnt. 1701. 

Effect: Protestant line se- 
cured. 

6. Anne’s ministry. 

Effect : Power of Whig nobles. 

7. Disaolntion of the Grand .Mli- 

ouec. 

Effect ; Treaty of Utrecht 
affects England in the Old 
World and the New World. 

9. Fall of Marlborough. 

Effect : Tory power arises for 
time being. 

S 7. EaaentUffa In the Hanove- 
rian Period.— 1714-1815. 

1. WlllQ 8ui’BliMACT. 

1 . Influence of Art of Sottlement. 

Effect : George I, crowned king. 

3. Policy of the Walpole ministry. 
Effect : Reign of peace. 

3. Development of economics. 

Effect: Ilifficnltios arising in 
the legislation of reforms. 

4. Foreign policy. 

Eflbrt; England's share in 
the War of the Austrian ' 
Saceeatioa. 


[Aw. A 

5. Claims of the Jacobites. 

Effect : The Cnlloden field. 

6. Broadening of colonial system. 

Effect : Expaneion of England. 

7. Pitt’s early policy. 

Effect : Foreign relations. 

8. England’s share in Seven Tears’ 

War. 

Effect : French- American pos- 
sessions become English. 

9. Eastern administration. 

Effect : England's eastern em- 
pire. 

IL I1bveix>pubnt of Cou>niai. 
Govbknmemt. 

1. English control. 

Effect : Neglect gives the col- 
onies confidence. 

2. Colonial charters. 

Effect: Conception of rights 
of Englishmen; Dnmmer’s 
Df/eiice of the Charters. 

Ill ENoi.isitSinE oFraB Ambbicaii 

RK VOLUTION. 

1. Coloninl regulations. 

ES'oet ; Principles of the 
House of Commons nerros 
royal power, 

2. Policy of Lent North. 

Effect ; Colonial defiance. 

3. Struggle for independence by 

American colonies. 

Effect ; Treaty of Paris, 1783. 
IV. Napoleonic Waxs. 

1. Continental relations. 

Effect; Alliance against Na- 
poleon. 

2. Continental system versus Or- 

ders in Council. 

Effect : Commercial life crip- 
pled. 

3. Wax of 1812. 

Effect; United States recog- 
nized as a " world-power." 

4. Wellington versus Napoleon. 

Effect: Fall of Napoleon. 



APPENDIX B 

essentials in AMERICAN CONSTITUTIONAL 
iUSrORY 


Thi. anJy.» of American history i. especialU desipied to I** * 
the study of^e documents printed abo\e Tlio titles appear in ite 


PouaeMion of the New 
World — 1402-1689 

1 Search for a wcsti rii iiisaagc 

to Aaia 

Effect l)»8cotor\ of America 

2 Claims of Spam 

Effect Spanish settlements m 
the South 

8 Claims of England 

Effect Virginia and the At 
lantic seacoast 
ClaiiliB of h ranee 
Effect Settlements m the 
North, lAiuisiiiia 

5 Minor claims 

Dutch and Swedish 

seMlements 

6 Growing power in New Fran 

and New J ngland 
Effect French and Indian 

a BMMtialemtbo Growth 

Oovernmeiit la BngUah 
Colonies —1007-1643 

1 James I’s polity “ g™n*‘“K 

loyil charters 

Effect London and Plymouth 

companies 

2 Influence of the pnnctple ol 

local self government 

Effect House of Burgewes, 
1619, under Virginia thar 
ter, independence of gov- 


ernment in Massachnsetts 
Eav ( ump inj 

3 Influence of tin spirit of organ 

iration 

I ffeet ‘ Freeme i," towns, 
counties, assemblies. 

4 Influence of the doctrine of 

vested rights proteerted by 
i barters 

Lffect Renewal of char 
tors 

6 Massathusttts’s spetial proiper- 
il> 

Effect Colonial lealousios 

6 Disordir m the goternment in 

England 

Effect No mterferenoe In the 
colonies, hence rapid de- 
velopment 

7 Search for freedom from col- 

onial control by Massachn- 


8 


|3 

1 


setts 

Effect Fresh settlomonts in 
Connecticut, Rhode Island, 
and Now Haven 
Indian and Dutch encrowh 
ments 

1 ffoct Poquod War, New 
1 ngland Confederacy 
^^Mutlala 4 b Intomatioiial 
Relatdona at Home and 
Abroad —1620-1763 
Colonies lerna Indiana 
Effect Civiliaation by Bug 
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lub , King Fhilip'a War, 
1675 

S. Contuental wan extend to New 
Fiance and New England 
Effect King 'WiUiam'e War , 
Qneen Anne’s War, King 
George’s War 

3 Aggressive action towards colo- 

nial charters 

Jiifiect '^tkfenee of ikt New 
England Chartere," 1721. 

4 Growing rivalry between Eng- 

lish and French over the 
“ gateway of the West ” 
Effect Coloniefi share in the 
Seven Years War 

5 FiiU of Quebec 

1 ffoit French excluded from 
the Continent by Peace of 
I’aris, 1761 

{ 4. Itaweatiala In the Rewoln 
tion — 1763-1783 
I UlSrOtlTt NT W ITH Rotal Got- 
rntiMBliT -1763-1775 

1 Rostnctions on (ommcrce and 

mannfu titles 

Effect Ilpiolt against Navi 
gatiou Alts In smuggling 

2 Wnts (if a<siistiuiie .ind St imp 

A( t 

b fft 1 1 Stamp Act , Congress 
demands redress, 1765 

3 Repeal of Stamp Act , DtcUra* 

tury Alt, lonushend Act, 
lea Tax 

Effect Principles of “taxa 
tion without represi nta 
tian”iaiaked , llostoii lea 
Party 

4 \ggrossive acts of standing 

army 

1 ffect Boston Massacre 

5 Pn liniiiinnos of the Revolution 

kflret Committees of Cor- 
respondence , Committees 
of Safety 

6 The four intolerable acts 

I fleet {1 ) First Coiitiiidital 


Congress, (3) Provincial 
Congresses, (3) Massachu- 
setts boycotted 

7. British regulars attempt to 
break colonial military 
preparations 

Effect Revolutionary War 
breaks out 

8 Investment of Boston 

Effect Battle of Banker HiU 

9 Second Continental Congress 

Effect Assumption of national 
powers for common defence 
U STHnaOLE TO OAIH iNOErSM)- 
Exca — 1776-1783 
1 Spirit of separation ( Pirpinta 
Bill of R<ght>.) 1776 
Effect Declaration of Inde- 
pendence, July 4, 1776 
S Hopelessness of reconciliation 
Effect Continuance of the 
war 

3 Campaign at Saratoga a turning- 

point 

Effect 1 he French aUiance. 

4 Southern campaigns 

Effect Defeat of Cornwallis 

5 American commissioners ar- 

range treaties Provisional 
’Treaty, 1782, Treaty of Pa- 
ns, 1783 

Effect Final independence of 
Lnited States of Amenca 
§ 5 Baaeatiala la Constltatlon 
BuUaing — 1783-1790 
I Stbloolb roa Ukion in a 
National Govbunment — 
1783-1787 

1 Necessity for frame of govern- 

ment 

Effect Plans for Confedera 
tion, 1776-1781 , Operation 
of Atiirle* of Coifederation, 
1781-1787 

2 Problem of governing territory 

Effect Northweit (^dtnanee 

ofirs? 

1 Financial weakness 
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Effect Ckmetituboiial Con 
Tenbon, 1787 

U. DBTSIAniBHT Ot A COMSTI 
TUTIOSAL GoVASMMAHT — 
1787-1790 

1 State Bovereignty developa ton 
flicbngiuteTegteandui imoii* 
Effect Three great tompio- 
nueea of the Coiutttuhoiial 
CinTention 

9 Eiaal straggle beterecn Artitlee 
of Confederabon and Con 
stitntion of United States, 
1787-1790 
Effect Ratiflcation 
§ 6 Basontiala in the Develop- 
ment of National Feel 
Ing — 1790-1825 

1 Uamilton's financial policy wr 

iiu Jefferson’s apjiusition 
Effect Federalism , llepub 
Iicaniam 

2 Maintenance of domestic order 

Effect Suppression of Whis- 
key Kebelhon 

3 Jay’s Treaty and its effort upon 

France 

Effect American policy to- 
wards foreign nations influ 
enced by Wutkiogli^i s 
larewfU trfc/rrss 1797 

4 Alien and Sedition Acts 

Effect Fall of F ederal Party 
6 Power of Democratic Kepiibh 
eanisro 

Effect International relations 
(Louisiana, Tripoli, 'Cliiiia 
peake ") 

6 Question of neutral rights with 

France and Piigland 
Effort War of 1812 

7 Bapid Bpttlemcut of the West 

Effect New States 

8 Growing demand for national 

iration 

Effect Supreme Court deci 
sions upon Isuik ( VcCvlIxh 
V MarylanJ), States, etc 


9 Our policy towards the Amer- 
icas 

I Sect Independence of Span- 
ish colonies , Florida treaty 
10 Resistance to European mter- 
aention , Holy Albanre 
Effect Russian tieaty , Jfon 
rof iJaetrme, 1831 

§7 &aentiala in the Orowtli 
of Sectional Feeling 

1 Slavery 

liffect Development of doc 
trme of State rights. Mis 
noun Compromise 

2 Divergiiice of interests in the 

sections 

Efiec t Rapid growth of North 
and South 

3 Tariff question 

Lffiit Fielding oi the prin 
tipli of protection 

4 Question of millihcalion 

F Roct Jni ksoii s attitude 

5 Mexican Wnr 

Effect Acquisition of Texas 
and California 

6 Repeal of Mis-Hiun Compromise 

F ffeet (»MV» th of aiitisUi ery 
sentimi nl 

7 Efforts of South for more slave 

territory 

Lffeot Ccmpromisesof 1810, 
Cubftu qnofttiuj) 

8 The fh-rd Sinti ( aw 1857 

Fffeit I Brtv felling 

9 Campaign of 1860 

Lffcil Sciession and forma 
tioii of the I oiifi d< rate 
States of Ainenea 
S 8 Eaeentlals in the War oi the 
Rebellion 1861-1861 

1 Firing on Fort Sumter 

I ffeet Arousal of North to 
tlie defence of the I iiion 

2 Fears of foreign interc ention 

F ffeet I he I rent affair Sew 
Bid’s diplomacy , invasion 
of Mexico by Napoleon 111 
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3 Importance of salvation of 

border btatee 

Kllect Campaigns of 1862 

4 What to do with slaverj 

Efiect “Contraband of war," 
Emanftpalion Ptoclamation, 
1862, 1863 

9 Attempted invaaion of the 
North. 

Effect Gettyaburg 

6 The “ Hammering (''ampaign " 
Effect Appomattox , peace 
and amnesty, April 9, 1865 
1 9 Xtasentiala In Reoonstruc 
tion 1864-1877 

1 Military govcrnmi nt 

Issue Carpet ling government I 
and plundering of o\haa*ited { 
South 

9 Thirtefath Amend menl 1865 
Issue Abolition of hU\ct> 
EomUenth imendmml 1868 
Effect '1 he negro made a eiti 
zeu, validit> of war debt 
estalilislied , Confederate 
debt mpndiateil , disfran 
chlsemeiit of w lutes of South 
followed bj fliiil romocal of 
politual disibilities 
Fifternth Amrudmtnl 1870 
Effeit Negro suffrage tissue 
ballot , rcgistruum laws 
depni mg negro suffrage , 
KuKluxKlal; 
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3 Qnanel between executive and 

Congress 

Effect Civil Rights Bill , 
Tenure of Ofiice Act, im 
peachment of President 

4 Election of Hay es 

Effect Electoral Commission , 
withdrawal of military from 
the South and bual restora- 
tion of lotal self govern- 
ment 

S 10 EaaentiBls In Social and 
Eoonomio DlacuBHona 
Binoe the Civil War 

1 Pay ment of war debt 

iMue Public credit strength- 
ened , bonds appreciated , 
specie payments resumed 

2 Building of Pacific railroads 

Issue New States , rapid de- 
velopment of the West , 
Luid speculations 

1 Panic of 1873 

Tsiue Attempted inflation 

4 Immigration 

Ihvuo Kestnction of Chinese 

5 Free trade rev i> ed 

Issue Mornson Bill, Mills 
Kill , Wilson Bill 

6 Money qnosiions 

Issue Labor agitation, cul- 
mination lu campaign of 
1896. 



APPENDIX C 

TEXT OF THE HABEAS CORPUS ACT, 1679 

As Act for the better sprureiiig the Liberty of the Subject and for 
PreventioD of Imprihoninente beyond the Seas, 

I. Whereas great Dulayes have beeite used by SheriffoH <!ouI(‘rs 
and other Officers to wh<wi(‘ Cu'lculy any of the Kings Subjects have 
beene committed for crimiiiuU or siipposcd crimiuall MatU'rs in 
raakeing Ketarnes of Writts ot Habeas Uurpas to tliein dirucb'd liy 
standing out an Alias and Piuries Habeas Corpus and soinutimcs 
more and by other shifts to avoid their yeildiiig Ol>odienoo to such 
Writts contrary to their Duty and the knowne Iawcs of the Land 
whereby many of the Kings Subjects liave bccne and beroaftor may Imj 
long detained in Prison in such Cases where by Law tl)ey ore baylablo 
to their great charge and vexation. For tlie prevention whereof and 
the more speedy Ilelcife of all jtersoxis imj)ri»oned for any such criin- 
inall or supijosed crimiuall Matters Bi’e it enacted by the Kings most 
Excellent Majestie by mid w ith the Advise and Conseut of the Lords 
Spirituall and Temporall and Commons in this present Parlyament 
assembled and by the autlioritie thereof That whensoever any [leiNoii 
or persons shall bring any Habeas Corpus directed unto any Sheriffe 
or Sheriffas Gaoler Minister or oUier I’ersoii whatsoever for any per- 
son in his OT their Custody and the said Writt shall be served upon 
the said Officer or left at the Ooale or Prison with any of the Under 
Officers Underkeepers or Deputy of the said Officers or Keepers that 
the said Officer or Officers Ilia or their Undei Officers Undci Keepers 
or Deputyes shall wiihin Three dayes after the {service thereof as 
aforesaid (unlesse the Committment aforesaid wwe for Treason or 
Fellony plainely and specially expressed in the Warrant of Coiiiniitb 
ment) [upon Payment or Tender rf the Charges of bringing the sai I 
Prissoner to be ascertained by the Judge or Court that awar<le<l (he 
Hama and endorsed upon the said Writt not exceeding Twelve pence 
per Mile] and upon Security given by his owne Bond to pay the 
Charges of carrying backe the Prisoner if he shall bee remanded by 
the Court or Judge to which he shall be brought according to tbc true 
intent of this present Act and that he will not make any escape by 
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the way make Betorneof such Writt [or] bring or canae to be brought 
the Body of the Tartie soe committed or restrained unto or before the 
Lord ChaunoelloT or Lord Keeper of the Great Seale of England for 
the time bring or the Judge* or Barons of the said Court from whence 
the said Writt shall issue or unto and before such other person [and] 
persons before whome the said Writt is made returnable aecording 
to the Command thereof > and shall [likewise then] oertifie the true 
causes of his Detainer or Imprisonment nnlesse the Committment of 
the said Partie be in any place beyond the distance of Twenty miles 
from the place or places where such Court or Person is or shidl be 
reside! tig and if beyond the distance of Twenty miles and not above 
One hundred miles then within the space of Ten dayes and if beyond 
the distance of One hundred miles then within the space of Twenty 
dayes after such delivery aforesaid and not longer. 

II. [And to the intent that uoe Sheriffe Goaler or other Officer 
may pretend ignorance of the import of any such Writt Bee it en- 
acted by the Authoritie aforesaid That all such Writts shall be 
marked in this manner Per Statutum Tricesimo primo Caroli Secundi 
Regis and shall be signed by the person that awards the same] And 
if any person or persons shall be or stand committed or detained as 
aforesaid for any Crime unlesse for Treason or Fellouy plainely ex- 
pressed in the Warrant of Committment in the Vacation time and 
out of Terme it shall and may be lawfull to and for the person or 
persona soe committed or detained (other than persons Convict or in 
Execution) by legall Processe or any one [in] his or their behalfe to 
appeale or complaine to the Lord Chauiicelluur or I-ord Keeper or 
any one of His Majestyes Justices [either] of the one Bench or of 
the other or the Barons of Uie Exchequer of the Degree of the Coife 
and the said Lord Chauncellor Lord Keeper Justices or Barons or 
any of them upon view of the Copy or Copies of the Warrant or 
Warrants of Committment and Detainer or otherwise upon Oath 
ina<le that such Copy or Copyes were deuyed to be given by such 
person or persons in whose Custody the Prisoner or I^isoners is or 
are detain^ are hereby authorized and required [upon Bequest made 
in Writeing by such person or persons or auy on his her or their 
behalfe attest^ and sulwcribed by two Witnesses [that] were present 
at the delivery of the same] to award and grant an ILabeas Corpus 
under the Seale of such Court whereof he shall then be one of the 
Judges to be directed to the Officer or Officers in whose Custodie the 
Party soe committed or detained shall lie returnable immediate be- 
fore the said [Ijord Chauncellor or] I.«rd Keeper or such Justice 
Baron or any other .Tnstice or Baron of the Degree of the Coife of 
any of the said Courts and npon Service thereof as aforesaid the 
Officer or Officers his or their UnderOfficer or Under Offioers Under 
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Keeper or Under Keepen or f their] Deputy in whoee enetodie the 
Fartie is aoe committed or detained shall within the tiuiea respectively 
before limitted [bring such Frisouer or Frisoners] befora the Sd liOrd 
Cbaoncellor or Lord Keeper or such Justibes Barons or one of ^em 
[before whome the said Writt is made returnable and in case of bis 
absence before any other of them] with the Betume of such V\''ritt 
and the true Causes of the Committment and Detainer and there- 
upon within two dayes after the Fartie shall be brought before 
them the jaid Lord Cliauiioellor or Lord Keeper or such Justioe or 
Baron before whome the Prisoner shall be brought as aforesaid shall 
discharge the said Prisoner from his Imprisonment takeiiig his or 
their Recognizance with one or more Suretie or Sureties in any 
snmme according to their discretions haveiug reguard to the quality of 
the Prisoner and nature of the OfTenoe for Itis or their appearanct* in 
the Court of Kings Bench the Terme following or at the next Assizes 
Sessions or Generali Goale-Delivery of and for such County City or 
Place where the Committment was or where the Offenee was com- 
mitted or in such other Court where the said Offeiire la property 
cognizable as the Case shall require and tlii>n shall eertifie the said 
Writt with the Retiirne thereof and the said Berognizance or Beoog- 
nizances into the said Court where such Appearance is to be made 
unlesse it shall appeare unto the said Lord Chauneellor or Lord 
Keeper or Justice or Justices [or] Baron or Barons that the Party soe 
committed is detained upon a legal! Processe Order or Warrant out 
of some Court that hatli Jurisdiction of Criminall Matt**™ or by 
some Warrant signed and sealed with the Hand and Seale of any of 
the said Justices or Barons or some Justice or Justices of the Peace 
for such Matters or Offences for tlie which by the Law the Frisouer 
is not Baileable. 

JII. [Pkovxdbd alwayes and bee it enacted That if any person shall 
have wilfully neglected by tlie space of two whole Termes after liU 
Imprisonment to pi ay a Habeas Corpus for liis Knlargemeut such per- 
son soe wilfully neglecting shall not have any Habeas Corpus to be 
granted in Vacation time in pursuance of this Act.] 

IV. Asd bee it further enacted by the Authoritie aforesaid That if 
any Officer or Officers hi« or their Uiidei^Officer or Under-Officers 
Under-Keeper or Under-Keepers or Deputy shall neglect or refuse to 
make the Beturnes aforesaid or to bring the Body or Bodies of the 
Frisouer or Prisoners according to the Command of the said Writt 
within the respective times aforesaid or upon Demand made by the 
Prisoner or Person in his behalfe shall refuse to deliver or within the 
space of Six homes after demand shall not deliver to the pei^ soe 
a true Copy of the Warrant or Warrants of Committment 
and Deteynerof such Prisoner, which he and they are hereby required to 
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deliver acoordingl^ all and eveiy the Head Coalers and Eleepen of such 
Prisons md snch other person in whose Costodie the msoner shall 
be detained shall for the first Ofieuee forfeits to the Prisoner or Partie 
grieved the summe of One hundred pounds and for the second Offence 
the summe of Two hundred pounds and shall and is hereby made in- 
capeable to hold or execute his said Office, the said Pen^ties to be 
recovered by the Prisoner or Partie grieved his Executors or Admin- 
istrators against snch Offender his Executors or Administrators by 
any Action of Debt Suite Bill Plaint or Information in any of the 
Kings Courts at Westminster wherein noe Essoigne Protection Privi- 
ledge Injunction Wager of Law or stay of Prosecution by Non volt 
iilterius prosequi or otherwise shall bee admitted or allowed or any 
more then one Imparlance, and any Recovery or Judgement at the 
Suite of any Partie grieved shall be a sufficient Conviction for the 
first Offence and any after Recovery or Judgement at the Suite of a 
Partie grieved for any Offence after the first Judgement shall bee a 
sufficient Conviction to bring the Officers or Person within the said 
Penaltia for the second Offence. 

V, And for the prevention of unjust vexation by reiterated Com- 
luittmeuts for the same Offence Bee it enacted by the Authoritie ofore- 
Biud That noe person or persons which shall be delivered or sett at 
large upon any Habeas Corpus shall at any time here after bee againe 
imprisoned or committed for the same Offence by any person or per- 
sons whatsoever other then by the legal! Order and Processe of such 
Court wherein he or they blioll be bound by Recoguizance to appeare 
or other Court haveing Jurisdiction of the Cause and if any other 
IKjrson or persons shall knowiugly contrary to this Act recommitt or 
imprison or knowingly procure or cause to bo recommitted or impris- 
oned for the same Oficnce or pretended Offence any person or persons 
delivered or sett at large as aforesaid or be knowingly aiding or as- 
sisting therein then he or they shall forfeite to the I^soner or Partie 
grieved the summe of Five hundred pounds Any colourable pretence 
or variation in the Warrant or Warrants of Committment notwith- 
standing to be recovered as aforesaid. 

VI. Fbovidko alwayes and liee it further enacted That if any 
person or persons ahall be committed for High Treason or Fellony 
plainely and specially expressed in the Warrant of Committment upon 
his Prayer or Petition in open Court the first Weeke of the Terme or 
first day of the Sessions of Oyer and Terminer or Generali Goale 
Delivery to be brought to his Tryall shall not be indicted sometime 
in the next Terme Sessions of Oyer and Terminer or Generali Goale 
Delivery after such Committment it shall and may be lawfull to and 
for the Judges of the Court of Kings Bench and Justices of Oyer and 
Terminer or Generali Goale Delivery and they are hereby required 
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upon motion made to them in open Court the last day of the Terms 
Sksiona or Goale-Deliveiy either by the Prisoner or any one in his 
behalfe to sett at Liberty the Prisoner upon Bails unlesse it appeare 
to the Judges and Justices upon Oath made that the Witueases for 
the King could not be produced the same Terme Sessions or Oenerall 
6oale<Delivery. And if any person or persona committed as aforesaid 
upon his Prayer or Petition in open Court the first weeke of the Termu 
or first day of the Sessions of Oyer and Terminer or Generali Goale 
Delivery *o be brought to his Tiyail shall not be indicted and tryod 
the second Terme Sessions of Oyer and Terminer or Generali Goalo 
Delivery after his Committment or npon bis Tryall shall be ocijuitU'il 
he shall be discharged from his Imprisonment. 

VII. [Pbovidrd alwayes That nothing in this Act shall extend to 
discharge out of Prisou any ^icrson charged in Debt or other Action 
or with Processe in any Civill Cause but tliat after be shall bo dis- 
charged of his Imprisoiimeut for such hU Criminal! Offence he shall 
be kept in Custodie according to Law for such other Suite.] 

VIII. Provided alwaies and bee it enacted by the Perwnii eom- 
Authoritie aforesaid That if any person or persons Sub- fo’’ edm- 
ject of this Realme shall be committed to [any] Prison to^c^mov^ 
or in Cnstodie of any Officer or Officers whatsoever for but by Habeas 
any Criminall or supposed Criiniuall matter That the £^'JJ^.*****^ 
said person shall not be removed from the said Prison 

and Custody into the Custody of any other Officer or 
Officers unlesse it be by Hab^s Cot pus or mine other 
Legall Writt or where the I*rie«iier is delivered to the 
Constable or other inferiour Officer to carry such Pris- 
oner to some Common Goale or where any {lerson is sent 
by Order of any Judge of Assize or Justice of the Peace 
to any common Worke-house or House of Correction or 
where tiie EMsoner is removed from one Prison or place 
to another within the same County in order to his or her 
Tryall or Discharge in due course of Law or in case of 
suddaiue Fire or Infi'ction or other necessity] and if any 
person or persons aiiall after such Committment afore- 
said make out and signe or countersigue any Warrant or 
Warrants for such removeall aforesud contrary to this 
Act as well he that makes or signes or counteniigiies such 
Warrant or Warrante a.s the Officer or Officers that obey 
or execute the same shall suffer and incurr the Paines 
and Forfeitures in tliis Act before-mentioned both for the 
first and second Offence respectively to be recovered in 
manner aforesaid by the Partie grieved. Psnslty. 
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IX. Provided alsoe and bee it further enacted by the 
Anthoritie aforeeaid That it shall and may be lawfull 
to and for any Prisoner and Prisoners as aforesaid to 
move and obtaiue his or their Habeas Corpus as well out 
of the Higli Court of Chauncery or Court of Exchequer as 
out of tlie Courts of Kings Bench or Common Pleas or 
either of them And it the said Lord Chauncellor or 
Lord Keeper or any Judge or Judges Baron or Barons 
for the time being of the Degree of the Coife of any of 
the Courts aforesaid in the Vacation time upon view of 
the Copy or Copies of the Warrant or Warrants of Com- 
mittment or Detainer or upon Oath made that such Copy 
or Copyes were deuyed as aforesaid shall deny any Writt 
of Habeas Corpus by this Act required to be granted be- 
ing moved for as aforesaid they shall severally forfeite to 
the Prisoner or Partie grieved the srnnme of Five hun- 
dred pounds to be recovered in manner aforesaid. 

X. Akij b<‘e it enacted and declared by the Authority 
aforesaid Th.vt an Habeas Corpus according to the true 
intent and meaning of this Act may be directed and runn 
into any County Palatine The Cinque Ports or other 
priviledgad Places within the Kingdome of England 
Dominion of Wales or Towue of Berwicke upon Tweede 
and the Islands of Jersey or Guernsey Any Law or Usage 
to the coiitiary notwithstanding. 

XI. Awn for preventing illegall Imprisonments in 
PriHOUs beyond the Seas. Bee it further enacted by the 

' Authoritie aforesaid That noe Subjixit of this Bealme 
that now is or hereafter sball be an Inhabitant or Besiant 
. of this Kingdome of England Dominion of Wales or 
Towne of Berviicke upon Tweede shall or may be sent 
Prisoner into Scotland Ireland Jersey Ganinsey Tangeir 
or into any Parts 6arrison.s Islands or Places beyond the 
Seas which are or at any time hereafter [shall be] within 
or without the Dominions of His Majestie His Heires or 
Successors and that every such Imprisonment is hereby 
' enacted and adjudged to be illegal and that if any of the 
said Subjects now is or hereafter shall bee soe imprisoned 
[every such person and persona soe imprisoned] shall and 
may for every such Iniprisoument maiiitaine by virtue of 
this Act an Action or Actions of false Imprisonment in 
any of Ills Majestyes Courts of Record against the per- 
son or persons by whome he or she shall be soe committed 
detain^ imprisoned sent Prisoner or transported contrary 
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to the true msaniag of this Act and against all or any 
person or persons that shall frame contrive write seale or 
oountersigne any Warrant or Writeiug for such Com* 
mittment Detainer Inipiisonment or Transportation or 
shall be adviseing aiding or assisting in titc same or any 
of them and the Flaiutiffe in every such Action h1i<i11 have 
Judgement to recover his treble Costa besides Damages TnsMs Coiiii 
which Damages soc to be given shall not ho lessc IMmsges. 

Five hundred pounds. In which Action noe delay slay 
or stopp of Proceeding by Rule Order or Command nor 
noe Injunction Protection or Priviledge whatsoever nor 
any more then one Imparlance shall be allowed [except- 
ing such Kale of the Court wherein the Action shall 
depend made in open Court as shall bee thought in 
Justice necessary for speciall cause to lie i>xi)n“'M'J in (ho 
said Rule] and the person or persoim w ho sliall know- 
iogly frame contrive write seale or countersigns any 
Warrant for such Committment Detainer or Transporta- 
tion or shall soe committ detaine imprison or traiisjioi-i I te I’eC" 
any person or persona contrary to this Act or be aiij 
wayes adviseing aiding or assisting therein being lawfulli Hctnig disabled 
convicted thereof shall be disabled from tlieneeforth 
bears any Office of Trust or Proffitt witldii the s.iid I’liniunirp 
Realme of England Dominion of Wales or Towm- of "• *• 

Berwicke upon Tweeds or any of the Islands Terrilories 
or Dominions thersuiito belonging and hliall incurr end 
Bustoine the Paines Penalties and Forfeitures hroitled 
ordained and provided in the Statute of Provision and 
Premunire made in the Sixteenth years of King Kicbard 
the Second and be incapeable of any Pardon from the 
King His Heires or Successors of the said Forfeit uru.s ‘‘ 

Losses or Disabilities or any of them. 

XII [Proviskd alwayes That nothing m this Act 
shall extend to give benefitt to any jienson who sliall 
by Contract in writeing agp'ee with any Merchant or 
Owner of any Plantation or other person wliatsficver to 
be transported to any parts beyond Seas atid receive 
earnest upon such Agreement although that afterwards 
such person shall renounce such Contract.] 

XIII. Provided alwayes and bee it enacted That if 
any person or persons lawfully convicted of any Felony p,„„, 
shall in open Court pray to be transported beyond the victecl of fol- 
Seas and the Court shall thinke fitt to leave him or them be 

in Prison for that purpose such person or Piersons may transported. 
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be transported into any parts beyond the Seas. This 
Act or any thing therein contained to the contrary 
notwithstandi iig. 

XI V. Pkovwsd alsoe and bee it enacted That nothing 
herein contained shall be deemed construed or taken to 
extend to tlie Imprisonment of any person before the 
First day of J uue One thousand aixe hundred seaventy 
and nine or any thing advised procured or otherwise done 
relateiug to such Imprisonment. Any thing herein con- 
tained to the contrary notwithatandiug. 

XV. Provide]) alsoe That if any person or persons at 
any time resiattt in this Sealme shall have committed 
any CapitaJl Offence in Scotland or Ireland or any of the 
Islands or Forreigne Plantations of the King His Heires 
or Successors where he or she ought to be tryed for such 
Ofience such person or jMtrsons may be sent to such place 
there to receive such Tryali in such manner as the 
same might have becne used before tlie makeing of 
this Act Any thing herein contained to the contrary 
notwithstandi tig, 

XVI. Provided alsoe and bee it enacted That noe 
person or persons shall be sued impleaded molested or 
troubled for any Offence against this Act unlesse the 
Partio offending be sued or impleaded for the same 
within Two yeares at the most after such time wherein 
the Offence shall be committed [in case thepartie grieved 
shall not be then in Prison and if he shall be in Prison 
then within the apace of Two yeares] after the decease of 
the Person imprisoned or his or her delivery out of Prison 
which shall first happen. 

XVII. And to the intent noe person may avoid his 
Tryali at the Assizes or Oenenill Goale-Delivery l>y pro- 
cureing his Kemoveoll before the Assizes at such time as 
he cannot be brought backe to receive his Tryali there 
Bee it enacted That after the Assizes proclaimed for that 
County where the Prisoner is detained noe person shall 
be removed from the Common Goale upon any Habeas 
Corpus granted in pursuance of this Act but upon any 
such Habeas Corpus shall be brought before the .Tudge 
of Assize in open Court who is thereupon to doe what to 
Justice shall appertaine. 

XVIll. Provided nevertheless That after the Assizes 
are ended any person or persons detained may have his 
or her Habeas Corpoa according to the Direction and In- 
tention of this Act. 
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XIX. And bee it also enacted by the Authoritie 
aforesaid That if any Iiiforuiatiou Suite or Action shall 
be brought or exliibited against an}' peraon or persons 
for any Offence coiuinitted or to be committed against 
the Forme of this Law it shall Ih' lawtull foi such Do' 
fendante to pleade the Generali issue tliat they are not 
guilty or that they owe uothiiig and to give such special! 
luatter in Evidence to tlie Jury that shall tiy the same 
wh'ch t..atter being jileadud had becui* good and sutficient 
matter in Law to have discharged tin' said Defendant or 
Defendants agaiust tiie said Iiifoniiatiun Suite or Action 
and the said matter shall be theu as a\ ailcabic to him or 
them to all intents and purposes as if ho or they had suf- 
ficiently pleaded sett foi th or alWgod the StSme matter in 
Bair or Disrliargu of such Information Suite or Action. 

XX And because many times Persons eliargeil with 
Petty Tieason or Felony or as Accessaries thereunlo are 
comuiitted upon Suspicion ouely whenmpuii they are 
Baileable or not according us the Cucumstaiices make- 
ingout that Suspicion arc moie oi Icsse weighty which 
are best knowne to tlie Justices of Peace that committed 
the persons and have the Examinations before them or 
to other Justices of the Peace in the County Beo it thcre- 
foie enacted That where any person shall appearc to be 
committed by any Judge or Justice ol the Peace and 
chaiged as Acccssaiy before the Fact to any Petty Trea- 
son OI Felony or upon Suspicion tiicreof or with Sus- 
picion of Petty Treason or Felony which Petty Treason 
or Felony shall be plainely and sp-cially expressed m the 
Warrant of Comniittiiient that such Person shall not be 
removed or bailed by vertue of this Act or in any other 
manner then they might have beene before the makeing 
of this Act. 

The Suavtet of the Redlm,Y. 935-938 81® Car. II. c. 2. 
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CosaiKMano Chabtabiih, text, 48- 
46 , contemporary exposition, 45 ; 
cnticnl comment, 46-48. 

Oongreea of the Oonfedention, 
orgaiuABtion, ‘206, 213 1 votes in, 307; 
immunities of meiiibcn, 207 , powers 
of, 909-314 insjoriis in 213, Nobth- 
WKST Obuimanik,' 228-236, tomto- 
rial delegate to, 233 
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Oongreu, ContlnenUl, iuitructioai 
to agents, 164 ; advises formation of 
state goveroments, 173, 17i); Drcua- 
UATioir or InniO’KSUKM'K, 183-188, 
Asticlbs or ConrjcDBRATioit, 804- 
816. 

Congress of the United States, organi- 
zation, 246; elections, 346-347 ; ses- 
sions, 847, 266; quorum, 347 ; control 
over members, 247, 348; journals, 348 ; 
adjournment, 347, 348, 366, cumpen- 
sat'on, '48, iiniiiuiiities, 348,’ yeas 
and nays In, 348 ; members not eligi- 
ble to office, 848 ; proceilurc of bills, 
849; powers 01,349-361, 367, 368, 373- 
876; limlUtioiis, 361-23‘i, 364. 361- 
363; interpretation at powers of, 313; 
responsible for government of colo- 
nies, 394, 398. — See also House of 
Representatives, Senate. 

Congt euionnl GImo, 366, .366, 376,441 

Congrunonal lireord, 393, 441. 

Constitution, defined, 148. 

t'OSSTt rOTIIlK OKTIir llKITVn.STATFS, 

text, 848-864, 373-375; tonteniporun 
exixi-itioii, 304-273; cntital commrnt, 
373-383; why ordained, 245; how 
amended, 268; auictidinents tu, 261- 
364, 3T.I-S76 ; supremo law, 269, 316; 
when establisbed, 260 ; Washington 
on, 294 , implied powers of, 313, ne- 
groes not citirens under, .142, .144, 
345; mternretatioii of, 343, 344 , 
slavery under, 345, 350 , doe* nut ex- 
tend to territories, 349 ; and equal- 
ity, 352. — See also Congress, United 
States. 

CoDteiiement, IS, 146. 

Contracts, obligations of, not to be un- 
paired, 2.14, 232 

Cooley, T. M , (.ited, 276, 381, 441. 

Copyrights and patents, lews for, 260. 

CoHOMATKIH OaTII ANU CiIARTKH OK 
Hembt I., test, 1-8 ; contemporary 
ea|mition, 6-6 ; entical comment. 

Cotton. — See Bartliolomew. 

Council of State, appointment of, 81, 85, 
93, 98; powers of, 81, 94, 96; term, 
81 ; triafaf, 93; to take oath, 97. 

Courts, for trials upon certain writs, 14, 
common pleas to be stationary, 14, 
pleas of the iruwn, 16; forest, 19; 
Illegal, 134, 136; of the Uoiifedeiation, 
210; of Northwest Ternloiy, 329: 
Congress to establish inferior. 850; of 
the United Sutes, 2G6; jurisdicliun of, 
366, 263; procedure in, 367, 3li2. 

Coxe, Tench, on the Constituliun. 271 

Cravens, J. A , on the Ematicqialioii 
Proclraatioii, 364. 


Creasy, E. 8., cited, 74, 118, 411. 

Crunmal Cesee. — See Jury. 

Cromwell, Oliver Lord Protector, S5{ 
on Instrument of Uorenuncat, M. 

Cromwell, Thomas, on 1‘hrliment, 36- 
37, 

Crown, election In, 2, 6, 6; interfarance 
in parliamentary elactiuiis, 3^ 134; 
prerogative of, 73, 125, 144; conferred 
by I'arlianiPiit, 136, 189; wcuession 
fixed, 137. 139, 131); kingtoeommune 
with Cbuii li of England, 138; reetrn- 
tioiie on king’s iiiovemcnte, 139; de- 
fence of Inn-igii doniinlalM of, 139, 
and colonies, 145, 149, 166-157, IH4- 

m.. 

Cuba, condition of, 389; mdefiandciice 
rerngnizeil, 399, United Statee and, 
390-394. 

Curtis, Ueinaiiijii I! , dissent from Urod 
Scott derision, .I4l>, 441, 

Curlu, G. T., citeil, 174, 441 

Custom duties, tuiitro) of, 44, 34'l, 361, 

Cutler, W. 1*. and 3, I*., L\ft of Rer. 
Matruttk CrtU > , 238, 442 ; cited, 242. 


D ana, r. h.. titud, 339, 448. 

Dane, Nathan, rm Nortliwest Or- 
dinance, 237, 

fltrreiu presentment, trial upon writ of, 
14. 

llMLAHATnin lie I)ll>KPKXDaHCK,1eXt, 
I8.i-1H8; runti’ni|Kirary exposition, 
188-192 , intical Loinmeiit, 1U2-2U3. 
OKI LAIIATIOM UK KlUHIH, texi, 1G6- 
lli‘l; contemporarv ex)ii>siiiiin, 169- 
173; critjcal coiuiiients, 173-181. 
Dki'lakaiiux up Kinwre ami> Gkikv- 
ANCFMUP TIIR ('ouiHisre IV Ahkk- 
iCA, text, I&5-157; contemporary ex- 
position, 168-164; critical comment, 
164-166. 

l>ErfcMi.a UK THX Nsw-Exai axd 
CHAarraa, text, 142 144; contem- 
porary exposition, 144-169; critical 
comment, 166-164. 

Delegated powers, 206, 363. 

Delegates, to Congress of ConfeJeration, 
206; tcrnlorial, 233. 

Despotism, from political partiaansbip, 
296. 

Dicey, K.y , cited, 130, 141, 443. 
Dickinson, John, on the Conslitution, 
371. 

Direct taxes, to be apporlioDed, 345, 
2,51. 

Disiiensation of laws, 126, 168, forbid- 
den, 131 ; exci'pfioris, 1.11. 

District of Columuia, toocrol of, 361, 
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Dower, 8, 12; preference to widow’s 

right of, IS 

Ducu Scott Dbcihoii, text, 340-349, 
contempocery expotitioo, S4S-dBJ, 
critical comment, 3Si-3B7, atatemuit 
of the case, 341 , diaeeiit, 446 

Summer, Jeremiah, Ukvkxce or 
xalB New hsocAMu Lhabi pks, 142- 
144:448 

Dunning, W. A , cited, 369, 282, 442 


J^DINBUKGH SBVISW, 78,164, 

Education, footercd, 234, and govern- 
ment, 24U, in colonies, 497 
Edward the ( oiifeeaur, his laws restored, 
4, b, 25. 

Zidward I , Summons to Parcia- 
MENl, 44-46, CoHriKMATlU Chah- 
tahum, 43-46 

Elections, for parliament, 36, 80, 87-90 , 
freedom of, 84, 144, 145, 167, judge 
of legmlstive, 91, 447 , congressional, 

306, 445 447 pi csidential, 263-234, 
2b4-4b4 — See al«o Suffrage 

f4ectorn of president, 454, 474, legisla- 
tors and olHciala not to be, 233. 

I llisU E, cited, 200. 

Emancipation, compensated, recom- 
mended, 369, 461 —See also Frocla 
ination 

Eminent domain, exercise of right of, 
214, 362 

Equality, natural, 160, 183, Constitu 
tiuii based upon, 352 
Escheat, irrviee of an, 18 
/uluses and Otaiioa* on IVashingUmy 

307, 408, 409 

Ijicise, control of, 249 , to be uniform, 
444 

Executive power, in the Commonwealth, 
81, 86, m the Cnited States, 261, 
duty of heads of departments, 456 
— See also Lord Protector Presideut 
Expenditures, regulation of, S3, 262 
Export duties, forbidden, 261, 464 
Ex post facto laws, forbidden, 261, 262 


JfikDFRALIST, 268 
^ Eee-farm, tenure, 17. 

Eeilden, H St C , cited, 47, 444 
FirTRBRTH Amkadmfnt, text, 375, 
contemporary exjwMtioii, 476-480, 
critical comment, %0-387 
Fines, not to be uriiitrsrr or excessive, 
4, 16, 126, 168, 264, 464 how assessed, 
16, John to give up unjust, 21 , illegal 
to grant future, 126 
Elahetr, b (j , citra, 178, 24(i, 442 


Fiska, John, i ited, 202, 225, 442. 

Ford, H J , cited, 226, 442 

Ford, 1* L , Pamphhu on (he ffoMtitw. 
(ton, 367, 371, 373, 442 

Eoraign relations, power over, 86, 207, 
203 256, 256 , alliances to be avoided, 
.801, 403, police oLtbe United States, 
400-305, %3-336, lOl. 

Foreigueia, remov^, 10, 20, not di- 
gibie to office, 139 

Forest, king’s, retained, 4, reduced, 13 , 
court, attendance at, IS, abatement 
of evil castome, 19 , charter confirmed, 

44 

Forster, John, 442 

Forst th, W illiam, cited, 67, 442. 

Fortcscuc, Sir John, on civil procedure, 
61, Di La«d\lnu Ltgvm Anphir, 64, 
442 

Fouhticknth Amendment, text, 374- 
476 contemporary exposition, 376- 
480, critical comment, 480-437 

Franklin, Benjamin, on stamp Act, 168 
Political, Juucellantouo, and Philo 
aqpAtiaf Pteret, 159, on the Constitu 
tion, 264 

Irudoiu of the press, 168, of speech, 
126, 207, 261 

Freeman FUwird, cited, 39, 442. 

irecntaM a Journal, on banks m 1819, 
317 

Fr<>c tenants in chief, to be summoned to 
council, 14, aide from, 14, serviies 
of, 14 

Jugitiies, from justice, 206, 257, fioiii 
labor, 258 4bU, 461 — See also Slii\ 
ery 


G ARDINFR S R , cited, 8, 38, 40, 
76 104, 442 

(leniral (uuncil, to impose aids, 18, 
how summoned, 1 1, organization, 14 
— Ste also Parliament 
General warrants, 168, 188, 261. 

General welfare, power to tax for, 849 
George 111 , and eoloiiies, 167, 184. 
(iiddiiigs, F H , cited, 421, 442 
Gilman, !> C , cited, 431, 442 
Gilpm H U , Uaduon Papen, 267 
Gludstono, W E , cited, 275, 442 
Gueist, Rudolf von, cited, 32, 47, 76, 
442 

Government, object of, 167, 183, best 
form, 167 , right to change, 167, 183, 
294 , uniform, 169 , preserv ation, 169, 
890-404 obedience to 294 necessity 
of ail effiiieiit 294, 296 stability, 
295, Biparstion of jxiwiis, 297, re- 
ligion, moralitv, and, 298, education 
and, 299 — See also Constitution, 
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ft«^«blleaii govwnaient, Daltad 

rfT territory, ep|iolntiiMiit,S29; 

' queU a ee t lone, aSU; dattes, aa0,ipi8i 
■veto, S89. ^ 

Qan^ U. St, on JMgro soldien, S8S; 
Oeneral OiAr, ja^ 443. 

Ctaote, coloqiiu, 169, 163. 

Qmt Seal, power ol 61. 

Chmley, Horace, on Died Scott decJaion, 
95S; ,jit.ertraA Canjiet, 366, 443. 

Green, J. it., cited, 7, 83, S9, 59, 101, 
104, 184, 197, 443. 

Goaranty, of inununltiee of citizene, 
357; of repoblican form of {pirern- 
nent, 368; of public debt, 314, 269, 
876; of equal protection of tbe lawa, 
874. 

Quizo^ F. P. G., cited, 133, 448. 


H abeas corpus, forerunner of, 
17; evaded^ 69; net, 116-117, 431- 
439; interritor]eB,333; ea»pcn!.ian of, 
361. 

HnBBAS Corpus Act, text, 116-117, 
431-439 ; contemporary exnnkition, 
< 117; oritical comment, 118-121, 

Hallam, Henry, cited, 6, 27, 37, 46, 72, 
100, 443. 

Hansard. — See Cobbett. 

Hamilton, Alexander, on the Con- 
federation, 318; W<irkt,i\% 280, 443; 
on the Conetitutioii, 287, 268. 

Hen, J. I. C., cited, 318, 443. 

Baniet^M Mauassme, 339, 414, 443. 

Hart, A. B., cited, 224, 280. 338, 386, 
412, 448. 

Henry I-, Coboiiatioi( Oatr ahd 
Chastxb, 1-6; Wliiam of Halmes- 
bniT on, 6 ; Root of Weiidover on, 6, 
Hinsdale, B. A., cited, 241, 4W. 
Hitchcock, Ilen^, cited, 17J, 443. 

Hoar, 6. F.. cited, 240, 408, 44.1. 

Holst, H. £. TOn, cited, 188, 223, 329, 
8M 443. 

Hosmer, J. Bi. cited, 38, 77, 109, 136, 
443. 

Uonse of Repreaentetivee, apportion- 
ment, 346, 374 ; election to, 346-347 ; 
qualiflcatione, 345, 374 ; number in, 
846 ; powers of, 346, 847, 848, 363, 
364. — See also Conftress. 

Bouarft Jteports, 340. 

Hard, J. C., cited, 378, 443. 

Hn^ B. C., cited, 113, 443. 


impeadhment, pardoa not pleaddiia 
140, 965; in United States, MS, M7, 
366, 986. , 

Implied powersu 361, 313. 

Impoats, oontroi of, 348, 363 ; uniformity, 
349. 

Impressment, 196. 

Inalienable ri^t^ 148, 166, 183. 

Independence, declarad, 187; fbixed by 
tbe people, 191. 

Indians, in Revolution, 186; tmde, 311, 
200; treatment of, 234; not taxed, 
346. 

Inquest. — See .lury. 

In)|insilion of life or iiinb, writ of, 17. 
— See also Habeee Corpus. 

IXSTKUMKMT OV GoVf ItMMaMT, tSXt, 
86-88 ; contemporary expnoilion, 93- 
98; critical coiniiient, 100-114. 

IneurrectioDS, suppression of, 268. 

Invasion, protection agains', 268. 


T AMES II., arraigned, 128 ; abdicated, 
134, 129. 

.Inmesoii, .1. A., cited, 174, 231, 443. 

Jsiiicson, J. F., 280, 443. 

Jeflerson, Thomns, on Ueclaration of In- 
depeiideniv, 182; Worit, 192, 230, 
273, 326, 443; on the Confsdorallon, 
210; on the Constiliilion, 272; on the 
Monme Uortrine .126, 

Jews, regiilatinii of debts due, 12, 13. 

John, Maoxa Ciiakta, 9-26; prom- 
ises restorations, 20, 91; enforcement 
of blegna Chnrta on, 32. 

Johnston, Alexander, cited, 867, 443. 

Journal of Firtt Cnugntt, 166, 444; 
legislative, 21 4, 248; JouruaUof Con- 
yrrss, 164, 228, 444. 

Judges, commission, 139, 886; aeleries, 
1^,260; removal, 139; indepondence, 
171, 172, 188. 

Judicial power of tbe United State*, 
how vested, 266. — See alen Courts. 

Jurors, iiuslifii alioDs, 61-63, 120; pen- 
alty for false verdict, 63; treatment, 
64; return, 126. 

Jurr, trial by, for emhezzling a record, 
6l; in civil caaei, 61, 168, 262; ad- 
vantages of, Sti ; abuse, 124 ; right of 
colonies to, 156, 186; in criminal cases, 
168, 262. 897; in territories, 333; in 
United States courts, 367, 368. — See 
al-o Jurors. 

Justiciaries, 14. 


K eith, Sik Wilmam, on eolonUI 

rights, 160; Taxing tka BHtuh 
CohmUt, 161, 444. 


THHUNITTBS, of Ii^slatori, 69, 196, 
X 307, 848; of situsM guaranteed, 
887,874. 
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Stag.— S mOtowil 
K ing’i BeaA, lllml nw, 194. 

Kn^ht'i fea, ngulated, 4, 14 ; priority 


T AKD, soiznre for debt, 19; of folone, 
JLi U. — See aleo Property 
leiwi, paramount, 18, 19, 68, 69, 71, 82, 
188, 984, foitliful exetution of, 966, 
CoutitnUon the supreme, 259, due 
process, 862, J74, not violated by 
Hiseuuri Comproinise, <149, equu 
protection ;;uaniiiteed, J74 
Iji} tenement, 15 
Leclcy,W Is. 11 , cited, 109,'444 
1 egislstit e power, how vested, in Com- 
iiiuiiwealtn, 85, 94, lu the United 
States, 245 — bee also Congress, 
Northwest IcrntoT} Parliament 
l<egislative puuishmeiiU, forbidden, 82, 
251,252 

Iilnooln, Abraham, Pnoci-AMATinN 
OF Kmaroipai ion, 168-464 , ( otn- 
pUu Wot it, 458, 462 444, on I man 
cipation Pidilaiiiatiuii, Kih, 4(i7 
Litermore, (hoi ge, cited 197 444 
Loans, (oneil, forbidden, 67, exacted, 
68 

Lodm, II C , cited, 2()2, 416, 444 
London, aids, 13, alien lit lilKities, 13, 
gives up oharler, 143 
Long, J 1) , on duty to dependencies, 
399 , jIMt as btjot ethf Home Mat ket 
(M 41)1,444 

Lord Piotectur, chief magistrate, 85, 
assisted by council, 85, writs in his 
name, 85, powers, 8ti 92 94, succes 
Sion, 95, thicei Cromwell first, 96, 
to take oath, 97 
Lowell, J K , cited, 880, 444 
LttSman, J , riled, 142 


M acaulay, t b , cited, 46, 74, 
101), LU, 164, 444 
McCall, S IV , rued, 370, 444 
MrCm LOCH vs 1 iir bTAin or M arv 


i.ARi>, text, 112-Uii, loiiteniiMirarv 
exposition, 416 B8 , critical tuiiiinent, 
318-320 


MoXinley, William, Amii’ai. blpa- 
aAOKS, 48^7')7 . on war with Spam, 
388-391,498, on niation nith Cuba, 
390-394, on diitv to depemh nciea, 
391, 394-3S)9, Sptt<h at tht Home 
Mssrkst Club, 399, 444 
Uackintinh, Sir James, cited, 28, 444 
McLaughlin, A C., cited, 284, 484) 


MidUaster, J, B., uted, 337, 444 


Madison, Jamas, on Uoiitoa DaoMaoi 
826, B^oibs, «27, 444. 

Maoxa Cbarta, text, 9-85; eontem- 
porary expMition, 96-98, critiesl 
comment, 27-83, enforceinent, 92; 
confirmed, 43; pleadable, 48, para- 
mount law, 44, read in churcbes, 43; 
penalty for breaking, 44, in Petition 
of liignl, 68, 69, claimed by colonists, 
144, 147, 150 

Msletote of wools, released, 44. 

Malmesbury, William of, 6, 444. 

Manors, in King's demesne, rent of, 18. 

Maique and reprisal, control of letters, 
207, 209, 213. 260, 262 

Marriaei, freedom, 2, 3. 

Marshul, John, cited, 162, 444, deliv- 
I rs McCnlloeli « Mary land decision, 
412 


Maitial law, m time of peace, 69, 70; 

■ ciokcd, 71, in United btatee, 262 
Ma<on, beorm, on the Constitution, 267. 
Mason, J M , on Washington’s Fare- 
well Address, 308 
May, Sir 1 1 , cited, 120, 445. 

Measures — bee Weights. 

Medley, I) J , cited, 113,445. 
Merchants, security and freedom of 
transit, 18 

Me mnian, K B , Ltft of Thomas Ci ons- 
wfll, 3b, 446 

Message, the president’s, 256 
Militarv servile alimad, 45, 81; imr 
pressinent of loloiiists, 186 
Militio, of lommonweiuth, 82, a eafe- 
guard, 168, 208, 261, control of, 250 
Mmol, (j K , on WasbingtoD’s iarewell 
Addless, 308. 

Missouri Compromise, unconsbtutional, 
345 and nghts of proper^, 346, 349, 
Moiiev, regulatiou and coinage, 211, 
213,250, 252, porter to borrow, 211^ 
213,250, counterfeiting, 260 
Monroe, Jamea, Mohhok Doctbihk, 


Monroe Doctbine, test, 321-828; 
contemporary exposition, 828-^ ; 
critical comment, 429-339 
Morality and government, 298-299. 

Ml Tse, J 1 , cited, 330, 870, 445 
Klortc d Ancestor, tiial upon writ of, 14. 
Mulford, Eliaho, cited, 221, 446 


Vf A'rU HALIZATION, obstruetionof, 
i-v 184, eontivl of, 250. 

Nav V, under the Commonwealth, 86, 93; 

control of 407, 212, 250 
Ncgiiica, citiKenship, 442, 347, 373, in- 
ferior race, 343, soldiers, 364, 866; 
sufirage, 375, 379, 
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Nlcolay, J. 0^ and Haf, J., eit«d, SdS, 

445. 

SiIm, UcMkiah, on UcCuIloUi tt. 
Mar}'Uu(l, 3I«: Ifiltt' Wtri/g Heo- 
itter, 817, 318, 445 
Nobility, titln (oi bidileii, 307, 352. 
NoKTUWItST Ouiii5Ai«'a, t'Xt, 3-^ 
233; contemporary ez[Mftion 837- 
838; critical comment, w8-34<t. 
Northweat rcmtory, property iti, 328; 

S overni ent, 228-213; future atatc- 
ood, 233, 335, SIS, compact with, 
233; bill of iiKht‘>, 213, mrt of the 
Goiifederatiuii, 214; control of public 
doiiiain, 235, free waterway*, 236; 
alavct^, 216 

Novel diiaeisiii, Inal upon writ of, 14, 
Nugent, Iciord, cited, 73. 


TH, of Lonl Protector, 97; prc- 
ecnbed by Parliament, 127; uiro- 
iiatioil, 1, 130; of territorial <»lfiieie, 
3,13; of president, 2t4, to supiMirt the 
ronstitutiuii, 369 

OlBcer«, obedience to the laws, 19, 71, 
rcspniKible to the people, 167, posi- 
tioii* not lieieditar.i, 167; rotation, 
167, legiilatoi Mint eligible, 248, 2'i3, 
foreignfacor*, 262, apiKiiiitiiieiit. 2<i5, 
eoniniimiun, 236; impeachable, TAi, 
oath, 269, religioue test, 259; disa- 
biliticM from (’imI War, 374. 

OIney, liichanl, uted, 3111, 3,14 , oil the 
Philippines, 401, Growth of our f'or- 
eij/n Pull! y, 402. 

Otis, Jame^ on colonial rights, 159; 
JUgk 14 of the Brituh Cowmtt, 160, 
446. 

OutlooL, 416, 445 

Oyer and terminer, sesiioua of, 116. 


P AING, TnoKAa, on Washington’* 
Farewell Addreas, 307. 

Palgrave, Sir James, cited, 97, 44,5 
Pardon, to murderera, 4; power of Lord 
Protector, 86, 93; not pleadable ro 
impeachment, 140, 266; preaidciitial 
power, 260. 

ParUament of England, germ of, II, 
aummoua to, 34, ^-02; qualiAcatinn 
of memiters, 36, 9(1, 91. 139; powers 
of, 85, 36, 81-84, 86, 92. 04-96, 125- 
IfK; hmirations, 81-84, 92; el^ions 
to, 36, 80, 84, 87-92, 124-126 , Stat- 
WTE, 8 HkhrtVI. Cap IS, 49-51; 
PaTmoii OP Bwht, 67-71; Bump, 
to disaolve, 79. 84; number of mem- 
baia of, 80, 87 ; apimrtionment, 80, 87 ; 
quorum, W, 91; term, 81^ 84, 86; ex- 


t^ 81, 01-99; eeasiona, 79, 81, 88, 99, 
138; adjournment, 86, 02; realetance 
in anna to, 84 ; H \hiiak Couroa Act, 
116-117, 431-439, lliu. up Kiuiita, 
122-133; arraigns Jatiiei, li, 128-124; 
the Convention, 134; freedom of 
spei'ch m, 126 ; claims certain right*, 
ISb, collier* the iiuwn, 138, 129, 
fixe* the succession, 127, 189-1311, 
prescribe* onth of allegiance and su> 
praiiiacv, 187; auti-Pauist acccssKiii 
oath, 1.11; Arr or SxrTtPHKnT, 
138-140, foreigners excluded from, 
1311, and colonies, 144-146, 188-163, 
16‘>, (ulonial representation in, 156, 
100-16 1 ; colonial opinion of, 168) col- 
ouien petitmn, 164 ; atraigne^ 185. 
— Sec alto General Council. 

Patents, laws for, 250 

Paterson, Jamra, i itcil I I'l, 44,5, 

Peace and war, ihiwii 86, '*2, 208, 200, 
213. 250, 252. 

People, iighiB of, 4, 128; miiirce of 
power, 167, 181; respoiisibility to, 
167, foue indi|>eiidence, 191; re- 
sened t»«rr, Hhi, 204. 

Pirsonal liberts. seiuiity of, 17, 18, 70, 
11,5, 11.8,201-202, .574, 897; \iolated, 
08-09, J2J, 185 -See niso Iluil, Civil 
Uights, hmes, Halxas I or;Nia, Jury, 
Punishments, IVtilioii. 

Petition, light of. 125, 201; colon lit* 
claim 157 

PniiiiiH op UinHT, text, 67-71. con- 
tciii|Miiary exiiositioii, 78; critical 
luniincnt, 72-77. 

Petty scrjcBiity, tenure, 17. 

I'hirippines, ceded, 3')2; CoDgreii re- 
sponsible fill giserument, 394, 396; 
duty of t luted htates, 804, 308-401, 
future iJeveloiinient, 305; rducation, 
807, civil rights, 307; eflect on fors 
eigii policy of United Ststea, 401. 

Pierce, K 1.., cited, 360, 445 

Piracv, laws againat, 300, 250 

Pitt, William, on reconciling the col- 
onies, 163, S/irrih tn t4« ttautt of 
163. 

Pleas of the crown, minor ofllcialt not 
tu hold, 15 

Politnal partitaiiship, dangers, 306 

I’iitliial .SrttMie Quiirtirlg, 411, 445. 

Polluck nnd Maitland, citcm, 7, 32, 445. 

Pnrio Kicii, military government, 883; 
ciiil govcniment,'396; lival teH-gor- 
ernnieiit, 396; education, 397; civil 
nghis, ^7. 

Post-office, control, 312, 250. 

Pownall, Tlionuu, on colonial righta, 
147; AdmiafffrutHai of lh» CuUmits, 
148,445 
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ntaeipe, writ, Ibriiidden, 17. 

Pnemunire, penalty incurred, 117. 

Pnoedant, feu of illegal, 71, ISS. 

Pierogatiye, royal, 78, 12B, 144. 

Praaldrat, veto, 949; term, 263; eleo- 
tioa, 86^ 908; qualificatkine, 284; re- 
manenUon, 854; euccoHlon, 864: oath, 
964; dutieiaod powers, 9&&-26<t: iiu- 
|W 0 ^|iDeDt, 847, 860; war powers, 

Preston, H. W., Doeumentt, lOO. 

Privy Council^ Illegal use, GO; duties, 
180 ; restriction on mumbewhip, 139. 

Prue courts, control of, 800, 280. 

l*itoci.ASiATioir ov Emancipation, 
text, 868-304; contemporary exposi- 
tion, 304-36T; critical comment, 367- 
372; constitutional basis, 363, 364; 
results, 364; call for, 366 ; Lincoln on, 
366, 367. 

Property, dieposition of personal, 4, 16; 
SMZure for debt, 12 ; protection of, 16, 
83, 160, 234, 261-262, 374 ; in Korth- 
weet territon', 228; in elavcs, 346, 
rights and Idissouri Compromisi-, 345, 
349. 

Public debt, assumed and faith pledged, 
814, 259; unquertioneiL 374; iiouth- 
em, repudiated, 376- — aleo Public 
faith. 

Public domain, in Nortliwest Territory, 
836; control of, 861, 868. 

Public faith and credit, to be kept, 82, 
97, 814, 869, 899. 

Pulpit ami BoMlivm, 868, 445. 

Punishments, not to be cruel or unusual, 
186, 168, 838, 863. 


Q UA-RTEBINO troops, 69-70, 183, 
861. 

Quorum, of Parliament, 80, 91; of Con- 
gress, 847. 

Quo warranto, writ, against Massachu- 
setts’ chatter, 143. 


DAMS AY, David, on Declaration 

All of Independence, 191; Amtrict^t 
Arsolution, 191, 446. 

Randolph, C. F., cited, 403, 446. 

EUnaome, Cyril, cited, 8, 38, 39, 118, 
136, 141, 445. 

Beconstrnetion amendments, 873-375; 
contemporary exptoition, 376-380; 
critical comment, 380-387. 

Bssiords, legal, amendment, 49-60: 
felony to embeasle, 61; power of 
Oieat Seal. 61; of itates, faith and 
credit to, 806, 857. 

Reddaway, W. F., cited, 337, 446. 


Beliefs, to be just, 2, 8; ancieiit, rfe 
stored and specided, 11; of an aseheat, 
18. 

Religion, state, 83. 96 ; freedom, 83, 96, 
IW, 283, 269, 261; reetrietionh 83, 84, 
83; morality, government, and, 288. 

Report on the Utgniiy of a Peer, 84. 

Representation, right of, 79, 168, 184, 
185, 233. — l^e also Taxation. 

Representative. Psi liament, 80. 

B^iiblicsii giiiciiiiiieiit, guaranteed, 
^6,268; mililaii esiablishmente hos- 
tile to, 2^; separation of powers, 297 ; 
foreign innueiiee oii, 302 — See also 
(lovernment, United States. 

Requisition, of crimimile, 206, 267 ; on 
states, 209, 212. 

Revenue, control of, under Common- 
wealth, 98, 94; raised by prerogative, 
126; control of bilU in Congress, 248, 
— ^ also lleiietolences, Taxation. 

Rhodes, J. F., cited, 356, 446. 

Richardson, J. D., CompHahon of Jiet- 
mgtt, 321, 388, 446. 

Roger of Wendover, on Henry I,, 6 ; 
f'tiiieere of Ilietmy, 6, 26, 1147; on 
Magna Charta, 26. 

Roman Catholics, not to bear arms, 125; 
excluded from the crown, 180. — See 
also Church, Religion. 

Ropes, J. C., 446. 


U AINT-GEKMAH, Chhistophkii, on 

M treatment of jurors, 64 ; Doctor and 
ktudent, eA 446. 

Sanborn, j. T. A., 448. 

Schouler, James, cited, 178, 332, 364, 
446r 

Seburz, Carl, cited, 406, 446. 

.Scuts, king of, an Englisli vassal, 22. 

Scutages, to be laid by Ueneral Council, 
13. 

Sectionalism, dangers to the Union, 99A 

Senate, elections, 246, 247 ; equal state 
representation, 246; term, 246 ; organ- 
ization, 2W, 247 ; qualincations, 246, 
374; preriding officer, 847; powera, 
247, 2^ 265, See aUo 

Congress. 

Separation of powers, 81, 167, 171, 178, 
207, 848, 897. 

Services, lawful, 14 ; militoiT, abroad, 
45; public, relation, 167. 

Sewall, J. M., on Washington's Farewell 
Address, 806. 

Slavery, reference struck from Deefaua- 
tinn of Independence, 198; in terri- 
tories, 23S, 346; representation, SiU: 
fugitive slaves, 858, 360-361; under 
the Constitutioii, 330; eompenaatad 
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•nnidiMtion, 809,361, itaYMm rebel 
«UtM emencijMtw, liSB-OSO , alml- 
iibed, 873 —See aiio Negroes, Sle\e 
tnule 

Slere timde, teffnlatiou, 361. 

Smith, £. r , uted, 379. 

Socage, tenure, 17 

Soveieigntv, state and national, 305, 
31 6, £>», Jib, olT 

Spun, war with I'nited States, 088- 
d91 , peace, 103, 008 
bps ka, arad, iited, 0U8 
Speaker, House tu (.liooer, 316 
Spence, George, cited, 66, 116 
Stamp Act, subverte rights of colonics, 
166, burdensome, 107, Franklin on, 
168. — See alio Colonies 
Stamp Aot Oottgreas, Uuci auatiom 
OV KtUItTS Alllt GHlBVAMCae ui 
THk COLONiaib IN AMKHICA, 166- 
157 

Standing armi of Conimonweallli, 91 
illegal, 135, dsiigcib, 169, 392, iiiitl 
ciiil power, 81, Ifal, 185 kept in inU 
oiiiea, 185, forbidden, iU8, 263 
States, advised to fonii goiininienta 
171-173, residual powers in, 305 261, 
equal rote in Cunfcdeislioii 207 iii 
Senate, 246, 259, limitation of |k>w<i 
307-208,262,311-116,174 176 inilitis 
308, 200, requisitions on, 300, 212 
disputes between, seulemcnt uiidir 
Confederation, 210 , new, 336-2 16, 208 , 
national protection of, 268, suits 
against, 268 , no control over federal 
powers, 316, soreroignti, 305, 369, 
316 317, citizenship, 343, 373 
Statute, 8 Hvukt VI , Cai 13 
text, 49-61 , cuiitempoimry expusuioii, 
61-M , critical continent, 64-66 
&taltUa at Latge, 49, 446 
Statutes of the Realm, 2, 9, 43, 67 116, 
123, 1^ 446 

Statutiun de rallagio non conccdi iido, 
clumed, 67 

Steiens, C £, cited, 66, 136 22} 281, 
146 

Story, Joseph, cited, 197, 330, 371, 318, 
146 

Stubbe, Williaio, Seltri Charter!, 1, 
67 , uted, 7, 36, 38, 46, 146 
SuflrBg& qualihcatiODS, 89-90, 167, lu 
the United States, 876. — See also 
Electiona 

Stfstirowa to Pa ruakbht, text, 31- 1 1, 
eontemporarj ezpoeitiim, 36-37, criii- 
eal comment, 37-41 
Sumner, W Q , cited, 319, 101i 146 
Snprame Court, lunediction, 366 , 
licCuuiooa ea MABTLAMD,ai2-»19, 
to interpret Conetilution, 313-316, 
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843-814; Dbbo Soon Damaiav, 
3K6-S16. 

Suratiea, when liable, 13. 


fllALLAGl. and repreasntation, 67 
A Tanei, R S delivers llred Scott 
decision, 310, crilici«ed 360-352 
lurlictl, Ida M , cited, 371, 119. 
larwull-Iaiiigmead, J. P , cited, 31, 38, 

16, 60, 10^ 116, IM, lie 

laxeiioii, auil representation, 44, 67, 86, 

160, 164, 160, 163, 168, 186 246, di- 
rect, appoitioued, 346, 361 , cnntml of, 
249, necessar} , 3U9 — bee also Aida 

Inc lor, tlanuiB, citail, 47, 03, 76, 103, 
121, 136,446 

Urritorv, control of, 268. slavary in, 
M5, 349 , wl» acquired, 348 as prop- 
etty, 348 —See also Northwest ferrip 

ti>r> 

lllinTEENTlI AMEMUMBhr, Uxt 377, 
II Mil 111)101 ary ex)Hisition, l7o-38U , 
critical comment, 380- ‘87 
llionias, B ( , call fur euiauupation, 
M>5 

lliorpe, r N, cited 179, '283 446. 
lliwBiua, It U, cited, 161 446 
IniinaRt duties, contiiil, 262 
liuiispoitalion of prisonen forbidden, 
117, egnevancoof colonies 185 
I reason no panlnii for, 86, high, lu fall 
to summon Parliaiiicnl 90 , rights 
of thoBO accused of foluny or, 116, 
aipiinsl the Ignited States, 267 
Ircaties, control, 307, 209, 862,366, su- 
preme law, 269 — See also loreign 
relations. 

Inal, by peers, 16, 18, 68, 168, 334; 

rights of accum, 263 — See also J ury . 
Tucker, G 1 , cited, 173, 447 
lucker, Ur Josiab, ou taxing colonies, 

161, Aetccr/'romq dfercAoiit, 161, 447, 


U NI 111! STAIFS, etiH 187, 18C 
80o, 346, declar^ independent 
186-187, gotemment by delegated 
powers, 306, 363, 713, sovirelgntv, 
815, S5B 315, 717, admission of new 
states, 368 guaranty to slates, S'A, 
value of the Union, 300-393, preser 
vation, 393-304, foreign policy, 300- 
306, 323-788, 401, preservation of, 
object of Citil IV'ar. 368, citizan- 
sbip, 373, disqualidcation for oSiee, 
374, BUffrage, 376, war with Spain, 
383 341, 38% 898, attituda and duty 
to Cuba, 389-4194, and the colootea, 
791-101 , problems, 399. —See also 
Confederation, Congieas, ConaUtation. 
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T7BT0, p«nrar vt, IS, S33, Stf; ot 
y colontel UwB, 184. 

Vice-President, president of Senate, 147 ; 
term, 863; election, 363, 363; quali- 
Acatiimi, 304; tncemion to presi- 
dency, 864; impeecMlible, 366. 
Villein, fines of, 16. 

VirgiaU Convention, Dbci.asatiom 
or Btoim, 166 - 160 . 


W ATNAGE, of villeins, 5. 

Walsh, Kobert, citM, 160, 447. 
War, control of, 86, 03, 308, 300, 318, 
860, 363, powers in Emanci^tion 
Piuclamatioii, 363. 

Wardship, icguliited, 3, 3, 11, 17. 
Warrens. — hee Kuiest. 

Washington, Oeorge, on Virginia 
liill u> Kigbts, 160; Woria, 160, 310, 
370, 371 286, 447; on the t'onfedeia- 
tmii, 318, on the Constitution, 309- 
371, 301; Pauiwii.1, Adosbss to 

TIIU I'KUl’LKor IHK IISITI' D Si Al BH, 
386-306; declines a third tcmi, 387, 
on Ills own. administration, 388, 304- 
3U6; on value of the Union, 300; on 
its preservation, 301-306, on its for^ 
eign policy, 300-304 
WASIIINOTlIh's PAKlWri,!. AiniRKHS 
TO 1IIB i*Kui'i.r or rna IJMiraD 
Statbs, text, 386—306. coutemporaiy 
exposition, 306-309; critical comment 
8l>»-311. 


Wears, regnlated, 17. 

Webster,^niel, cited. 198, 888, 878; 
on the Monroe Uoctniie, 887 ; Woriv, 
338, 447. 

Webster, Pelatiah, on the Confedera- 
tion, 316; Remarks on a PamphUt, 
317, 447. 

Weights and ineasuns, luifonn, 17; 
control, 311, 360, 

Welsh, restorations to the, 81. 

Weiidover. — See Roger. 

Whealm's Reports, 313. 

Widow, rights of, 3, 18, 13, 838. 

William or Halmesbuiy, extols Heni^ I., 
6; Ckronteles of Ike Kings of Eng- 
load, 6, 444. 

William and Mary, declared king and 
queen, 136; accept, 137. 

Willoughby, W. W., cited, 319, 447. 

Wilson, Henry, on Dred Scott derision, 
353 ; Sxst and FaU of Ike Slate Pinaer, 
363, 447. 

Winsor, Justin, 166, 303, 447. 

Witnesses, necessary, 18, 168, 367, 
363 See also July. 

Woman, limited right of accusation, 
31. 

Woolsey, T. S., cited, 836, 447. 


Y'BAS abs KAYS, under the Com- 
J- mon wealth, 83; in Congress, 348. 




